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PREFACE

Philipp Fluri
Deputy Director DCAF

The conflict in the south east Ukraine has made it clear that there are a broad range of
citizens — male and female, civilian and enlisted military — determined to volunteer
their services to assist not only in the ATO area but in the reform of a variety of
defence and broader security structures.

Ukrainian society has undergone fundamental changes in the approach to the
perception of gender relations since 1990 — ironically after the end of the Soviet
Union. A successful regulation of gender relations in society does, however,
presuppose more than perceptions. The values of gender equality in society has to be
enshrined in laws, institutions, policies and practices.

The Armed Forces at all levels are not exempt from gender equality principles, and
neither are the ministries representing the defence and security sector at
governmental level. With the existence of a volunteer movement supporting — or even
being the sole providers of - a variety of traditionally “military-only” activities, the
need for clear guidance on gender issues during the current reform process is clear.

In line with other legal studies and documentations published by DCAF, this study
preliminarily addresses the Ukrainian legislation regulating gender aspects of the
defence and security sector of Ukraine. The apparent dearth of information is not due
to the lack of industriousness of the commentators but to the lack of aggregated
policies and legislation on the issue. There is obviously a lot left to do, both in the
legislative field, and the areas of policies and practices.

Geneva, June 2016



PREFACE

Maria Berlinska
Head of the Institute of Gender Programs

All progressive processes in society have a starting point. The survey which you
are holding in your hands started with the civic initiative «Invisible Battalion» and
logically continued the previous process of change. Now, Google produces 150 000
results in response to the Invisible Battalion search query. | will try to explain what the
Invisible Battalion means in more plain words and in more detail than Google.

With the beginning of the military campaign in Ukraine | volunteered for air
reconnaissance for our army. | never planned a military career before or afterwards,
my presence in the military campaign was a forced step to counter the Russian
occupation of my country.

However, every time, coming to act in the ATO area, | noticed that women who
volunteered to defend their Motherland, as | did, had a half-legal status. Women who
actually were snipers, reconnaissance officers, grenade launcher operators — that is,
performed combat missions — were officially enrolled as cooks, needlewomen or
record keepers. Women were also not admitted to key positions in military command.

Clear thing, this influenced their pay, the attitude of their commanders, their
social status and further military career. In addition to evident discrimination on
gender grounds, | saw this situation as impairment of Ukraine’s defence capability.
After all, if half of society is not allowed to effectively defend its independence, the
entire society loses 50% of potential productivity in the end result.

Therefore, | decided to survey this issue in more detail, to understand how the
professional competence of women could be better used in wartime. This gave rise to
the «lInvisible Battalion» project - the first in Ukraine sociological survey of women’s
participation in the Ukraine-Russian war, as well as a unique photo project with
portraits of 50 women who took part in combat operations.

The project found support of international institutions — the Ukrainian Women’s
Fund and UN Women. However, after the presentation of the survey results the
«Invisible Battalion» acquired such publicity that it immediately turned a powerful civic
campaign pushing for changes in the legislation. For several months, male and female
activists spoke about the possibility of full-scale military service of women in mass
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media, Parliament, international organisations, and once even came with these
demands to the door of the Defence Ministry. The Ministry leadership has announced
that those changes will take place soon.

To simplify and accelerate the process, DCAF in the person of Philipp Fluri
together with known Ukrainian military experts Leonid Polyakov and Valentyn Badrack
invited me to coordinate the survey of the legal side of the question.

As the head of the Institute of Gender Programs, | see this initiative as
undoubtedly promoting democracy, gender equality and, the main thing,
strengthening Ukrainian society in this difficult time.

| hope that through joint efforts, we will have professional and efficient power
structures in the foreseeable future, which will bring security to both Ukraine and the
European Union.

Kyiv, June 2016



PREFACE

Valentyn Badrack
Director CACDS

The issue of gender equality in Ukraine’s power structures acquires particular
importance. It should be admitted that manning of the Armed Forces of Ukraine (AFU),
the State Border Service of Ukraine (SBSU) and the National Guard of Ukraine (NGU)
still largely rests on the traditions of the Soviet times, when the role and abilities of
women in the power structures were strictly limited. In fact, women were only
engaged for service in certain positions in headquarters, communications centres,
press services and military medical units.

The issue of gender equality in the power structures and the role of women in the
conditions of a conflict is especially topical, given that a war is waged on the country’s
territory for more than two years now, and quite many women take part in the
defence of the state as volunteers. This even more requires perfection of the
regulatory-legal framework and the very approaches of the authorities to the
implementation of the human resources policy in the power structures.

Speaking about the existence of a “specific” attitude to women, experts
reasonably mention some orders of the Ministry of Defence of Ukraine, the Ministry of
Internal Affairs of Ukraine and the State Border Service of Ukraine that limit
engagement of women for performance of specific tasks, in particular, participation of
women in combat operations and ability to occupy some positions. Experts also note
that the prejudiced attitude of servicemen, commanders, society to women in fact
owes to legislative norms providing for a specific, more uncensorious attitude to
servicewomen, compared to men.

Meanwhile, the Ministry of Defence, too, believes that it is impossible to entirely
do away with the differences in the status of women and men in the Armed Forces
during military service. According to the defence establishment position, it is not about
the discriminatory policy of the bodies of state power but about Ukraine’s obligations
under the International Maternity Protection Convention and, respectively,
effectiveness of the Law of Ukraine “On Labour Protection” and the Ministry of Public
Health Order dated 29 December 1993 Ne 256 “On Approval of the List of Hard Works
and Works in Hazardous and Dangerous Conditions, Where Employment of Women’s
Labour is Forbidden”. However, the relevant provisions of the Ukrainian legislation also



require revision, since they do not rest on international norms but almost literally
reproduce regulatory acts of the Soviet times.

It should also be added that the General Staff of the Armed Forces of Ukraine is
currently drafting changes to the Regulations of the Armed Forces of Ukraine,
providing for equal rights of servicewomen and servicemen in everyday activity.

All the mentioned obstacles for women in the national power structures point to
the need of urgent revision of norms and the legislative framework, especially in the
context of the defence reform and Euro-Atlantic integration of Ukraine. Ukraine in fact
remains a state that historically inherited many mental nodes. The attitude to
servicewomen is certainly one of them. So, the existence of relevant analytical
materials and ready-to-use recommendations of concerned organisations may
seriously push the authorities to implement changes, concerning engagement of
women for military service.

Kyiv, June 2016



INTRODUCTION

For Ukraine, the issue of gender equality in power structures and the role of
women in the conditions of a conflict is especially topical, given the war waged on the
country’s territory for more than two years now under the official name of an “anti-
terrorist operation”, or “contingency”. The practice proves that power structures have
a “specific” attitude to women. Stereotypes about the role of women dominating
Ukrainian society grow in the conservative culture of the security and defence sector.
Under the pretext of protection of women and maternity, care about women’s health
and account of women’s abilities, Ukraine’s legislation abounds in discriminatory
provisions. In particular, orders of the Ministry of Defence and the Armed Forces of
Ukraine (hereinafter — “MOD”, “AFU”), the National Guard of Ukraine (hereinafter —
“NGU”) and the State Border Service of Ukraine (hereinafter — “SBSU”) restrict
engagement of women for performance of certain tasks, their participation in combat
operations, ability to occupy some positions. That said, provisions of the legislation
contain not dispositive but expressly prohibitive norms. In other words, the legislation
does not give servicewoman the right to escape participation in especially dangerous
missions, if they wish, but imposes a direct ban on such participation, even in presence
of a good will and proper skills. Inability of official participation in some activities
makes women to search for alternative opportunities to use their knowledge, abilities
and skills in the trade of war. As a result, perfect snipers are officially enrolled as cooks,
with the corresponding official pay and impossibility to get proper letters of
commendation, military ranks and further career growth in military service.

Meanwhile, the effective legislation restricts the rights not only of women but
also of men, raising the issue of gender equality to an entirely different level. In
particular, regulatory-legal acts are written so that servicemen actually cannot actively
participate in the life of their own family, take a childcare leave etc.

In addition to a prejudiced attitude, the women who opted for a career in the
security and defence sector every day encounter a number of regulatory obstacles for
professional growth and development. Those problems may be summed up as follows:

1. Although the law provides that during military service servicewomen enjoy the
same rights and freedoms as men, Ukraine’s regulatory-legal framework still makes
distinctions between the official positions of servicewomen and servicemen. For
instance, in accordance with the Law of Ukraine «On Military Duty and Military
Service» dated 25.03.1992 N22233-Xll, the age limit for servicewomen is set equal to
50 years (10 years lower than for men), women cannot be included in the primary



operational reserve, even if they have a military occupational specialty (all men, when
dismissed from service, are automatically included in the primary operational reserve).

2. Restriction of the ability (right) to occupy certain positions. The Minister of
Defence Order dated 27.05.2014 Ne 337 «On Approval of Provisional Lists of Military
Occupational and Regular Positions of Privates and Non-Commissioned Officers for
Servicewomen and Position Wage Rates for the Above-Mentioned Military Servants»
specifies the list of positions that cannot be filled by servicewomen, e.g.: sniper, field
engineer, anti-aircraft gunner. According to the same Order, women are not appointed
to officer positions dealing with management of explosives, diving operations,
command and control of brigades of surface ships and naval operation centres, as well
as some positions in special forces.

3. The prejudiced attitude of servicemen, commanders, society to women in fact
owes to legislative norms providing for a specific, more uncensorious attitude to
servicewomen, compared to men. For instance, servicewomen are not subject to
administrative sanctions, military confinement for commitment of military
administrative offences. Mitigation of responsibility, punishment and establishment of
any other special conditions based on sex do not contribute to integration of women in
a male team and furtherance of professional relations resting on the principles of
equality. Similar discriminatory norms (Law of Ukraine “On Social and Legal Protection
of Military Servants and Their Family Members”, Article 10-1) regiment the right to
leave and rest (women have the right to childcare leave, while men do not have such
right, hence, conditions are created whereby only a women will give up her career for
the sake of parenthood).

4. Absence of infrastructure facilities, specific norms of clothing and medical
support for women. Military units are not properly fitted out to let women serve in
the army (there are no toilets, showers, separate barracks for women), no procedure
of medical examination of women is provided, there are no physicians qualified in
women’s medical health, women’s uniform and other personal items are not procured.
Instruction manuals and orders of the Ministry of Defence of Ukraine, the Ministry of
Internal Affairs of Ukraine, the National Guard of Ukraine and the State Border Service
of Ukraine have no provisions whatsoever providing infrastructure and other
conditions for the service of women in power structures.

Although the description of the above-mentioned problems mainly contains
references to laws regimenting service in the Armed Forces, the situation with women
serving in the units of the National Guard and the State Border Service is absolutely
the same. The thing is that service in different power structures is largely regimented
by common legislative acts describing general principles and approaches. Bylaws of
every separate agency further describe the procedures of implementation of specific
legislative norms in more detail.



For identification of the possible ways of solution of the problems described
above, it is proposed to perform a review of the key legislative acts and bylaws
regimenting the procedures of service in AFU, NGU and SBSU for their compliance to
the principle of gender equality. The survey is presented in the format of a table
containing the title of the regulatory-legal act, a quotation of the provision containing
a discriminatory or gender-related wording, and a legal opinion of compliance of that
provision to the principle of gender equality. The first part of the table bears analysis
of regulatory-legal acts regimenting the activity of all the three power structures
covered by this review; the following three parts review regulatory-legal acts
regimenting the procedures of service in the Armed Forces of Ukraine, the National
Guard of Ukraine and the State Border Service of Ukraine. The table is followed by
conclusions and recommendations advising on possible ways of solution of the gender
issue in the state power structures.
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CONCLUSIONS AND RECOMMENDATIONS

Upon the analysis of the basic regulatory-legal acts regimenting the procedures
of service in the Armed Forces of Ukraine, the National Guard and the State Border
Service, it may be concluded that the overwhelming majority of the problems faced
by servicewomen during their professional career require legislative regimentation.
In particular, there is a need of amendment of the relevant provisions of the laws
and bylaws to ensure:

1) equal conditions for conclusion of contracts by servicewomen and servicemen
(to remove the difference of 20 years between the age limits for women and
men making such contracts);

2) equal opportunities to get the initial military rank (to equate age limits for
women and men);

3) gender-neutral criteria of selection for positions;

4) the right to occupy the overwhelming majority (over 90%) of positions for
servicewomen;

5) removal of the difference in the norms of exercise load set for servicewomen
and servicemen,;

6) equal opportunities to exercise the right to parenthood and care of children
(to provide the right to quit service and the right to go on childcare leave to
both women and men);

7) equal conditions for leaving service (to equate the age of dismissal from
service and retirement for women and men);

8) equal opportunities for reserve service (to grant women the right to be
enlisted to the ready operational reserve);

9) establishment of equal responsibility in case of breach of discipline and
offences, irrespective of the sex;

10) monitoring and control of observance of the principles of gender equality in
power structures (extension of powers of agency heads to monitor and report
on observance of gender equality in the concerned power structures).

Regimentation of the above-mentioned aspects of military service (or service in
other power structures) will provide for harmonisation of the conditions of service
with the principles of gender equality. Regimentation of gender equality issues will
help employ more female professionals in those agencies, provide incentives to the
serving women and contribute to easing tension between military servicewomen
and servicemen in their service.
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However, introduction of amendments to the legislation will be a crucial but
only the first step towards gender equality in power structures. Solution of this
problem greatly depends on the policy pursued by the agency heads, on their own
attitude to the issue and ways of building relations in a working (military) team led
by those persons.

The executives’ resolve to admit and solve the gender problem in power
structures is also critical for proper implementation of the existing norms. For
instance, the right of servicewomen and female cadets to live in separate premises
provided in a number of regulatory-legal acts is effectively neglected. The reason is
that the budgets of the concerned power structures do not allocate funds to
overhaul and creation of infrastructure facilities meeting the norms of separate
accommodation of servicewomen.

At the same time, the heads of the power structures pay too little attention to
the gender issue. The analysis shows that manning schedules have no positions in
charge of monitoring gender equality. In response to official requests addressed to
NGU and SBSU to coordinate gender issues with the concerned commissioners, they
reported absence of problems with gender equality over the entire time of existence
of the concerned agency. Such answers witness not only the absence of officials
empowered to monitor the observance of the principles of gender equality in power
structures, but also the reluctance of the heads of such structures to admit the
problem and to search for the ways of its solution.

In official answers to inquiries about regimentation of gender issues,
representatives of power structures refer to the norms of the effective legislation,
by which they are guided and limited. In particular, according to representatives of
power structures, including the Ministry of Defence, it is impossible to entirely do
away with the differences in the status of women and men during military service.
To back their position, experts mainly refer to Ukraine’s obligations arising from
international agreements. For instance, in pursuance of norms of the International
Maternity Protection Convention, the Law of Ukraine “On Labour Protection” and
the Ministry of Public Health Order dated 29 December 1993 Ne 256 “On Approval
of the List of Hard Works and Works in Hazardous and Dangerous Conditions, Where
Employment of Women’s Labour is Forbidden” were adopted.

However, provisions of the quoted legislative acts require more detailed
analysis and revision, since they do not rest on international norms but almost
literally reproduce regulatory acts of the Soviet times.

Other international documents that were ratified by Ukraine and are binding
on its territory also deserve mention. In particular, Article 3 of the International
Covenant on Civil and Political Rights provides that the States Parties to the present
Covenant undertake to ensure the equal right of men and women to the enjoyment
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of all civil and political rights. In its turn, Article 14 of the Convention for the
Protection of Human Rights and Fundamental Freedoms expressly bans
discrimination on any ground, including that of sex. The relevant UN Convention
dealing with the protection of women’s rights — the United Nations Convention on
the Elimination of All Forms of Discrimination against Women — provides for the
positive duty of the state to take measures aimed at accelerating de facto equality
between men and women in all fields, including political, social, economic and
cultural (Article 3). Similar provisions are also contained in the Constitution of
Ukraine — part 3, Article 24, that, among other things, obliges the state to ensure
equality of women and men by providing women with opportunities equal to those
of men in work and its remuneration. Unfortunately, the national legislation still
prefers obsolete communist norms to democratic standards of equality.

Upon the initial survey one may come to the conclusion of the need to examine
the status of women in the other 9 state power structures. It also seems expedient
to identify discriminatory provisions of regulatory-legal acts in the field of the labour
law that may include orders and directives of the Ministry of Social Policy and the
Ministry of Public Health. Some answers to the questions of gender equality may
probably be found in the judicial practice and explanations of higher courts. In the
context of this survey, the practice of the European Court for Human Rights may be
interesting.

However, this review already shows the necessity of the following actions:

- inclusion of gender monitoring into the powers of heads of power structures
and establishment of the duty to report on gender issues to the Verkhovna
Rada of Ukraine;

- engagement of women in internal policy-making and manning of the
concerned power structures;

- introduction of regular questioning of military servants about gender equality;

- development of trainings, information and instructional material on gender
equality for military servants;

- certification of military servants and agency officials in gender issues;

- development of instructions for regular gender expert examination of
regulatory-legal acts and departmental executive documents;

- building and restoration of infrastructure facilities to back the right to
separate accommodation as provided by the law;

- inclusion of women in the commissions for certification of military servants of
all levels;

- drafting of the Code of Ethics for military servants.
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