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Introduction to the toolkit

Legislating for the security sector is a complex
and difficult task. Many lawmakers thus find it
tempting to copy legislation from other countries.
This expedites the drafting process, especially
when the texts are available in the language of the
lawmaker, but more often than not, the result is
poor legislation.

Even after being amended, the copied laws are
often out of date before coming into effect.
They may no longer be in line with international
standards or they may not fully respond to the
requirements of the local political and societal
context. Copied laws are sometimes inconsistent
with the national legislation in place.

In some cases, there is simply no model law
available in the region for the type of legislation
that is needed. This has been the case in the Arab
region, where the security sector has only slowly
begun to be publicly debated. It is thus difficult to
find good model laws for democratic policing or for
parliamentary oversight of intelligence services.

It is therefore not surprising that many Arab
lawmakers have felt frustrated, confused, and
overwhelmed by the task of drafting legislation for
the security sector. They found it difficult to access
international norms and standards because little
or no resources were available in Arabic. Many
of them did not know where to search for model
laws and several were about to give up. Some
eventually turned to DCAF for assistance.

The idea of a practical toolkit for legislators in
the Arab region came when practitioners began
looking for a selection of standards, norms and
model laws in Arabic that would help them draft
new legislation. Experts from the Arab region and
DCAF thus decided to work together and develop
some practical tools.

Who is this toolkit for?

This toolkit is primarily addressed to all
those who intend to create new or develop
existing  security sector legislation. This
includes parliamentarians, civil servants, legal
experts and nongovernmental organisations. The
toolkit may also be helpful to security officials and,
as a reference tool, to researchers and students
interested in security sector legislation.
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What is in the toolkit?

The bilingual toolkit contains a number of
booklets in English and Arabic that provide norms
and standards, guidebooks as well as practical
examples of model laws in various areas of security
sector legislation.

The following series have been published or are
being processed:

« Police legislation

+ Intelligence legislation

Military Justice legislation
«  Status of Forces Agreements

Additional series will be added as the needs arise.
The existing series can easily be expanded through
the addition of new booklets, based on demand
from the Arab region.

For the latest status of publications please visit:
www.dcaf.ch/publications

What is the purpose of this toolkit?

The toolkit seeks to assist lawmakers in the Arab
region in responding to citizens’expectations. Arab
citizens demand professional service from police
and security forces, which should be effective,
efficient and responsive to their needs. They want
policeandsecurityorganisationsandtheirmembers
to abide by the law and human right norms and to
be accountable for their performance and conduct.
The toolkit thus promotes international standards
in security sector legislation, such as democratic
oversight, good governance and transparency.

The toolkit offers easy access in Arabic and English
to international norms as well as examples of
legislation outside the Arab region. This allows
to compare between different experiences and
practices.

The scarcity of Arab literature on security sector
legislation has been a big problem for Arab
lawmakers. The toolkit seeks to address this
deficiency. One of its aims is to reduce time
lawmakers spend on searching for information,




thus allowing them to concentrate on their main
task. With more information becoming available
in Arabic, many citizens and civil society groups
may find it easier to articulate their vision of the
type of police and security service they want and
to contribute to the development ofamodernand
strong legal framework for the security sector.

Why is it important to have a strong
legal framework for the security
sector?

A sound legal framework is a precondition for
effective, efficientand accountable security sector
governance because:

« It defines the role and mission of the different
security organisations;

- Defines the prerogatives and limits the power
of security organisations and their members;

« Defines the role and powers of institutions,
which  control and oversee security
organisations;

« Provides a basis for accountability, as it
draws a clear line between legal and illegal
behaviour;

«  Enhances public trust and strengthens
legitimacy of government and its security
forces.

For all these reasons, security sector reform often
starts with a complete review and overhaul of the
national security sector legislation. The point is to
identify and address contradictions and the lack
of clarity regarding roles and mandates of the
different institutions.

Toolkit - Legislating for the Security Sector




The South African Military Discipline Supplementary Measures Act

How to use this tool?

Based on its history and political constitution, Table1: The analytical grid for comparing military

each federation or state has specific needs and justice legislation
expectations towards its military justice system. Subject Content
Respective legislation should reflect these e . Context with the legal framework

expectations. Despite their specific situation,
countries can benefit from other nations’
experience as well as from international standards
and best practices in the field of military justice
legislation. The military justice series of the toolkit
“Legislating for the Security Sector” facilitates
the drafting process and development of this
legislation by providing international standards
and models of democratic and modern military
justice legislation.

Although each military justice system is unique,
some common elements for a sound structure of

of the country
Relation to other state institutions
and the society

Concept, mission
and principles

Concept of the military justice
system

Mission of the military justice
system

Underlying principles, vision and
values

Structure and
organisation

Organisation of military courts,
including appeal courts
The administration of the system

legislation can be identified. The Editorial Board Personnel Human resources
of the toolkit “Legislating for the Security Sector” Employment (conditions,
developed a grid that highlights these elements. procedures, etc.)
Typically, such laws should be concise and general, Ethics and personal conduct
comprise only the most necessary provisions and Jurisdiction Personal scope of jurisdiction
refer to other relevant national legislation and Material scope of jurisdiction
international laws and standards. Specific issues Temporal and territorial scope of
and details should be addressed separately in jurisdiction
regulatory texts, such as rules of procedure. The Military justice and grave human
advantage of this method is that the legislation rights violations
remains cIear'Iy structured and can be more easily Judicial Elements of judicial
amended as it does not necessarily need to pass independence, independence and impartiality
the more complex legislative approval process. transparency Institutional and procedural
This booklet contains the South African Military andgood gu;rante;s OfJUd:;'_al .
Discipline Supplementary Measures Act in its governance Independence an Impartiality
i . . . Provisions regarding
original form, as well as its articles reorganised by
. . . . transparency
topic, as shown on the right. This allows legislators S
I . . . Good governance principles in
to easily identify the specific topics that need to general
be covered in such a law, as well as to compare : = : :
between different models of laws Interaction Provisions regarding the relations
between civilian between civilian and military
and military jurisdiction and system
systems

Prosecution and
procedures

Framework and competences of
the military prosecution
Provisions regarding criminal
procedures

Provisions regarding disciplinary
procedures

Duties and rights

Other

Information not related to topics
previously mentioned above
Clarifications regarding removed
articles
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The South African Military Justice System

Overview

As a former British colony, the Union of South
Africa applied the British military law from 1912
to 1957. In 1957, Parliament passed the South
African Defence Act 44 as well as the Military
Discipline Code and thus established South
Africa’'s own military justice system. These two
military justice laws allowed for convening
temporary courts-martial on a case-by-case basis.
After the end of Apartheid and the adoption of a
new constitution in 1996, military courts-martial
cameincreasingly under pressure.The High Court
challenged the lack of constitutional fair trial
guarantees in the court-martial system. In 1999,
the High Court declared several articles of the
1957 Military Discipline Code unconstitutional.

In response, Parliament adopted the Military
Discipline Supplementary Measures Act 16 in
1999. The Act set up a fundamentally different
military justice system. Most importantly, it
replaced the ad hoc courts-martial by standing
military courts. However, the 1999 reform failed to
address all shortcomings of the old system. Most
importantly, the lack of judicial independence
and racially motivated injustices remained. This
prompted the South African Minister of Defence
to entrust a Ministerial Task Team with reviewing
certain aspects of the system. In 2004, the Task
Team produced an interim statement and in
2007 the final report. At the time of writing, both
reports were still confidential.

Judicial independence

Section 165 of South Africa’s constitution sets
out the principle of judicial independence and
impartiality:

“(2) The courts are independent and subject
only to the Constitution and the law, which
they must apply impartially and without fear,
favor or prejudice. (3) No person or organ of
state may interfere with the functioning of the
courts. (4) Organs of state, through legislative
and other measures, must assist and protect
the courts to ensure the independence,
impartiality,  dignity, accessibility and
effectiveness of the courts.”

Article 19 of the Military Discipline Supplementary
Measures Act formally confirms this principle.

In practice, important risks to the independence
and impartiality of military judges persist. One
risk arises from the fact that job tenure is not fully
guaranteed. Military judges are appointed for a
limited period of time by the Minister of Defence
and thus need to be reappointed regularly. The
Minister has the power to remove a judge based
on misconduct, incompetence or incapacity.
Finally, military judges can also be appointed ad
hoc for specific cases. In order not to put at risk
future appointments, judges may be tempted
to execute their mandate to the liking of the
authorities in charge of their appointment.

The administration of military judges,
prosecutors, defence counsels and the military
judicial review is split up into various divisions.
Each division is headed by a director. This helps
to prevent conflicts of interest and enhances fair
trial guarantees. However, challenges remain
in the separation of administrative functions
from judicial powers. For instance, the Adjutant
Generalisnotonlyincharge of theadministration
of justice and legal services, but also makes
recommendations for the appointment of
judges. Furthermore, the director of the military
judges division assumes both administrative
and judicial functions.

Interactions between the civilian and
the military justice system

A review of military justice reforms in countries
across the globe reveals an international trend
towards increased interaction between the military
and the civilian justice system. This exchange takes
mainly the form of intersecting appeal procedures,
mixed composition of courts and harmonised
legislation.

In this regard, the South African military justice
system lags behind. The following shortcomings
are mainly responsible for the lack of interaction
with the civilian judiciary.

Firstly, in terms of appeal procedures, the right to
appeal military court decisions in the High Court
only exists in case of procedural irregularities
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or other violations of fair trial guarantees. The
judgment itself cannot be appealed to the High
Court. Secondly, contrary to international trends
to set up mixed courts, the South African military
trial and appeal courts are exclusively composed
of members of the armed forces. Thirdly, military
prosecution and defence counsels have so far
failed to harmonise their legal practice with that
of civilian courts as stipulated in article 21 of the
Military Discipline Supplementary Measures Act.
The Act also frequently refers to “any other law” of
the Republic to be taken into account. However,
article 4 subsection 1 of the Act interferes with the
implementation of the harmonisation of military
and civilian legislation. It states that “if any conflict
relating to any matter dealt with in this Act arises
between this Act and the provisions of any other
law, save the Constitution or any Act expressly
amending this Act, the provisions of this Act shall
prevail.

Legislation related to the military
justice system

The military justice system builds on the
Constitution which provides for a defence
force that is structured and administered as a
disciplined military force (Section 200(1)). The
constitution obliges the security services to
act in accordance with the constitution and
the law, including customary international law
and binding international agreements (Section
199(5)). Section 39(1)(b) requires judges to take
into account international law when interpreting
the Bill of Rights.

Procedural legislationincludes the present Military
Discipline Supplementary Measures Act (1999)
and the Military Discipline Code (1957). The former
establishes the military court system and defines
its structures as well as pre-trial, trial and post-trial
procedures. It provides for the different functions
and other staff-related issues and specifies the Sources:

accountability of the military legal services.
Aifheli Enos Tshivhase, Military Courts in a

The South African Defence Act 44 (1957) and in Democratic South Africa: An Assessment of their

particular its first schedule, the Military Discipline Independence, New Zealand Armed Forces Law
. . .. Review No. 6 (2006)

Act, provides for the military criminal law. Adopted

. - LT Hennie Strydom, South Africa and the International
in 1999, the Military Discipline Supplementary Criminal Court, Max Planck Yearbook of United

Measures Act has amended the Military Discipline Nations Law No. 6 (The Netherlands, 2002)

Code in large parts. «  Marita Carnelley, The South African Military Court
System - Independent, Impartial and Constitutional?,
Scientia Militaria No. 2 (Stellenbosch, 2005)
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The Act, presented
in the analytical grid

Subject Articles of the Military Discipline Supplementary Measures Act (1999)

Conflict with other acts
ARTICLE 4

1. If any conflict relating to any matter dealt with in this Act arises between this Act
and the provisions of any other law, save the Constitution or any Act expressly
amending this Act, the provisions of this Act shall prevail.

2. Subject to subsection (1) and sections 43 and 44, the provisions of the Defence
Act, 1957, and the Code shall remain in force and shall be applied subject to the

Context changes required by the context.

Transitional provisions

ARTICLE 44

1. Every Council of Review established and constituted by the Minister of Defence
under section 145 of the Code prior to the commencement of this Act, shall be

deemed to have been constituted and established as a Court of Military Appeals
under this Act.

Objects of Act
ARTICLE 2

The objects of this Act are to—

Concept, mission a. provide for the continued proper administration of military justice and the
and principles maintenance of discipline;

b. create military courts in order to maintain military discipline; and

c. ensure a fair military trial and an accused’s access to the High Court of South
Africa.

Establishment of military court system

ARTICLE 6
1. There is hereby established a military court system, consisting of—

a. the Court of Military Appeals;
b. the Court of a Senior Military Judge;

c. the Court of a Military Judge; and

Structure and

L. d. the commanding officer’s disciplinary hearing.
organisation

2. Every military court contemplated in subsection (1) shall exercise the jurisdiction
and powers conferred on it by this Act.

3. A Court of Military Appeals shall be the highest military court and a judgement
thereof shall bind all other military courts.
Composition and jurisdiction of Court of Military Appeals

ARTICLE 7
1. The Minister shall appoint a Court of Military Appeals—
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Structure and
organisation

a. in matters where treason, murder, rape or culpable homicide committed
outside the Republic, or where contraventions of section 4 or 5 of the Code are
involved, composed of five members, being—

i. three judges or retired judges of any division of the High Court of South
Africa, of whom one shall be appointed by the Minister as chairperson;

ii. one person who has experience in exercising command in the field in the
conducting of operations; and

b. in matters other than those referred to in paragraph (a), composed of three
members, being [...]

The Minister may appoint more than one Court of Military Appeals and the Adjutant
General shall determine which particular case or classes of cases otherwise
cognisable by such a Court of Military Appeals shall serve before each such Court.

The Minister may appoint one or more alternates who meets the criteria referred to
in subsection (1) for any member, including the chairperson, of a Court of Military
Appeals.

A Court of Military Appeals may sit at any place within or outside the borders of
the Republic.

The Minister, in consultation with the Minister in the national sphere of government
responsible for State expenditure, may determine the amount, terms and conditions
of the remuneration and allowances contemplated in subsection (6).

Powers of Court of Military Appeals
ARTICLE 8

1.

A Court of Military Appeals shall exercise full appeal and review competencies in
respect of the proceedings of any case or hearing conducted before any military
court and may, after due consideration of the record of the proceedings of any case
or hearing and of any representations submitted to it or argument heard by it in
terms of this Act.

Composition and jurisdiction of Court of Senior Military Judge
ARTICLE 9

2.

A Court of a Senior Military Judge may, subject to subsection (3), try any person
subject to the Code for any offence, other than murder, treason, rape or culpable
homicide committed within the Republic, and may on conviction sentence the
offender to any punishment referred to in section 12.

In any case where the charge or one of the charges brought or to be brought against
an accused is murder, treason, rape or culpable homicide committed beyond the
borders of the Republic, or is a contravention of section 4 or 5 of the Code, the
powers conferred by this section shall be exercised by three senior military judges
sitting together under the presidency of the senior of those judges.

Composition and jurisdiction of Court of Military Judge
ARTICLE 10

2.

A Court of a Military Judge may try any person subject to the Code, other than
an officer of field or higher rank, for any offence, other than murder, treason, rape
or culpable homicide, or an offence under section 4 or 5 of the Code, and may
on conviction sentence the offender to any punishment referred to in section 12,
subject to a maximum sentence of imprisonment for a period of two years.
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Jurisdiction of commanding officer

ARTICLE 11

1. Every commanding officer and every officer subordinate in rank to such
commanding officer and of a rank not less than field rank, who is authorised

thereto in writing by such commanding officer, shall have the jurisdiction
conferred by this section.

Functions of Adjudant General

ARTICLE 28
2. Any power or duty that a local representative of the Adjutant General may exercise
Structure and or perform in terms of this Act—

organisation a. shall be exercised or performed under the control of the Adjutant General; and

b. may be exercised or performed by the Adjutant General.
Delegation of powers

ARTICLE 41

1. The Adjutant General may, either generally or subject to conditions, in writing
delegate to any member or person any power vested in him or her by or under this
Act or the Code and may revoke or amend such delegation at any time.

2. A delegation in terms of this section does not prevent the exercise of a delegated
power by the Adjutant General.

Composition and jurisdiction of Court of Military Appeals
ARTICLE 7
1. The Minister shall appoint a Court of Military Appeals—

a. in matters where treason, murder, rape or culpable homicide committed
outside the Republic, or where contraventions of section 4 or 5 of the Code are
involved, composed of five members, being—

i. three judges or retired judges of any division of the High Court of South
Africa, of whom one shall be appointed by the Minister as chairperson;

ii. one appropriately qualified officer of the Permanent Force who holds
a degree in law and has not less than 10 years experience as a practising
advocate or attorney of the High Court of South Africa, or 10 years experience
in the administration of criminal justice or military justice; and

iii. one person who has experience in exercising command in the field in the
conducting of operations; and

Personnel

b. in matters other than those referred to in paragraph (a), composed of three
members, being—

i. a chairperson who shall be a judge or a retired judge of the High Court of
South Africa, or a magistrate or retired magistrate who has held that office
for a continuous period of not less than 10 years;

ii. one appropriately qualified officer of the Permanent Force who holds
a degree in law and has not less than 10 years experience as a practising
advocate or attorney of the High Court of South Africa, or 10 years experience
in the administration of criminal justice or military justice; and

iii. one person who has experience in exercising command in the field in the
conducting of operations.
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Personnel

5. A member of a Court of Military Appeals may be employed on a part-time basis.

A member of a Court of Military Appeals who is not in the full-time employment
of the State or an organ of state shall receive remuneration and may be paid
travelling, subsistence or other allowances in connection with the execution of his
or her duties as a member of that Court.

8. This section shall not be interpreted to exclude the appointment of any otherwise
qualified member of the Reserve Force as a member of a Court of Military Appeals
as contemplated in subsection (1)(a)(iii) or (b)(iii).

Composition and jurisdiction of Court of Senior Military Judg

ARTICLE 9

1. Subject to subsection (3), a Court of a Senior Military Judge shall consist of—

a. an officer of a rank not below that of colonel or its equivalent and with not
less than five years’ experience as a practising advocate or attorney of the High
Court of South Africa, or five years’ experience in the administration of criminal
justice or military justice, assigned in terms of section 14(1)(b) to act as a senior
military judge; and

b. subject to sections 20 and 30(24), a military assessor.

Composition and jurisdiction of Court of Military Judge
ARTICLE 10
1. A court of a Military Judge shall consist of—

a. anofficerof notless than field rank and with not less than three years experience
as a practising advocate or attorney of the High Court of South Africa or three
years experience in the administration of criminal justice or military justice,
assigned in terms of section 14(1)(b) to act as a military judge; and

b. subject to sections 20 and 30(24), a military assessor.

Assignment of functions
ARTICLE 13

1. Only an appropriately qualified officer holding a degree in law and of a rank not
below that of colonel or its equivalent, with not less than five years appropriate
experience as a practising advocate or attorney of the High Court of South Africa,
or five years experience in the administration of criminal justice or military justice,
may be assigned to the function of—

a. Director: Military Judges;

b. Director: Military Prosecutions;

c. Director: Military Defence Counsel; or
d. Director: Military Judicial Reviews.

2. Only an appropriately qualified officer holding a degree in law may be assigned to
the function of—

a. senior military judge or military judge;

b. review counsel;

c. senior defence counsel or defence counsel; or
d. senior prosecution counsel.

5. Only an appropriately qualified officer or other member who holds a degree in
law or who has otherwise been trained in law may be assigned to the function of
prosecution counsel.

\14}
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Minister’s powers in respect of assignment
ARTICLE 14

1. The Minister shall assign officers to the functions—
a. atthe level of Director referred to in section 13(1); and

b. of senior military judge or military judge referred to in section 13(2)(a), on the
recommendation of the Adjutant General: Provided that the Director: Military
Judges shall be deemed to have been assigned the function of senior military
judge.

2. The Adjutant General shall not recommend any officer for assignment to any
function referred to in subsection (1) unless, upon due and diligent enquiry, the
Adjutant General is convinced that the officer is a fit and proper person of sound
character who meets the requirements prescribed in this Act for such assignment.

3. Subject to section 16 and the control of the Minister, the Adjutant General may
assign any officer or member to any function—

a. referred to in section 13(2)(b), (c) and (d) or (3); or

b. attached to any approved military legal services post other than those referred
to in this Act.

4. Officers and members assigned to functions in terms of this section shall perform
those functions in a manner which is consistent with properly given policy
directives, but which is otherwise free from executive or command interference.

Period of assignment

ARTICLE 15
Personnel

An assignment in terms of this Chapter shall be for a fixed period or coupled to a specific
deployment, operation or exercise.

Members to be assigned
ARTICLE 16

The provisions of this Chapter shall not be interpreted to exclude members of the
Permanent Force or the Reserve Force from being so assigned.

Removal from assignment
ARTICLE 17

The Minister, acting upon the recommendation of the Adjutant General, may remove
a person from the function assigned to him or her for the reason of that assignee’s
incapacity, incompetence or misconduct, or at his or her own written request.

Oath or affirmation
ARTICLE 18

1. Every person assigned a function in terms of this Chapter shall, before commencing
to perform his or her duties in accordance with that assignment, take an oath or
make an affirmation which shall be subscribed in the manner and form prescribed
in a rule of the Code.

2. Subject to subsection (3), every oath or affirmation contemplated in subsection (1),
shall be taken or made before the Chairperson of a Court of Military Appeals or a
serving senior military judge.

3. An oath or affirmation by the appointed Adjutant General shall be taken or made
before the chairperson of a Court of Military Appeals.

}15\
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Personnel

General duties of military judges and senior military judges
ARTICLE 19

Every military judge and every senior military judge shall in the exercise of his or her
judicial authority under this Act—

a. beindependent and subject only to the Constitution and the law;

b. apply the Constitution and the law impartially and without fear, favour or
prejudice;

c. conduct every trial and proceedings in a manner befitting a court of justice;

d. ensure that the accused, whether represented or unrepresented, does not
suffer any disadvantage because of his or her position as such, or because of
ignorance or incapacity to examine or cross-examine witnesses, or to make his
or her defence clear and intelligible, or otherwise;

e. not express any opinion whatsoever on any matter relating to any trial or on the
finding or any sentence except in the prescribed course of the proceedings or
as may otherwise be required by law; and

f. be responsible for the safe custody of the record of proceedings and of every
exhibit produced at the trial.

Military assessors
ARTICLE 20

1.

When military assessors have to be appointed in terms of this Act, the Director:
Military Judges, or an officer referred to in section 13(2)(a) appointed by him or
her for that purpose, shall appoint, subject to section 30(24)(a)(ii), two assessors
from the register of military assessors maintained by the local representative of the
Adjudant General.

When the assessors contemplated in subsection (1) are appointed, the person who
does the appointment shall take into account—

a. the military, cultural and social environment of the accused;
b. the educational background of the accused; and

c. the nature and seriousness of the offence in respect of which the accused is to
stand trial.

Each register of military assessors contemplated in subsection (1) shall consist of
the names and particulars of—

a. appropriately qualified officers; and
b. warrant officers, who can be made available for such duty.

A military assessor shall in the performance of his or her duties in terms of the
Act—

a. beindependent and subject only to the Constitution and the law;
b. be impartial and without fear, favour or prejudice;

C. participate in a trial or proceedings in a manner befitting a member of a court
of justice; and

d. not express any opinion whatsoever on any matter relating to any trial or on the
finding or any sentence except in the prescribed course of the proceedings or
as may otherwise be required by law.
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5. A military assessor shall only commence his or her functions at a trial after—
a. the accused’s plea has been recorded; and

b. that assessor has taken an oath or made an affirmation in the manner and form
prescribed in a rule of the Code, in open Court before the presiding judge.

6. A military assessor participates in the proceedings of a military court on the
following basis—

a. Any question of law arising for decision at the proceedings, and any question
during such proceedings as to whether a matter for decision is a matter of fact
or a matter of law, shall be decided by the presiding judge;

b. the presiding judge shall adjourn the proceedings regarding any matter or
question referred to in paragraph (a) and shall sit alone for the hearing of such
proceedings and the decision of such matter or question; and

c. in respect of all matters of fact, the decisions or findings of the majority of the
military court shall be the decisions or findings of that court.

7. The presiding judge shall after conclusion of the arguments by the prosecution
counsel and the defence, but before judgement, explain to any military assessor
assisting him or her any specific rule of evidence or any other matter that is relevant
in respect of the evidence tendered to the court.

8. The record of any proceedings where a presiding judge has been assisted by
military assessors, shall—

a. inrespect of the evidence adduced at the proceedings, include any explanation
or instruction given to the assessors by the presiding judge in respect of any
Personnel applicable rule of evidence or any other matter; and

b. in respect of the judgement, indicate clearly whether the findings in respect of
each material aspect of the evidence—

i. are the unanimous findings of the members of the court; and

ii. inthe event of any member of the court making a finding of fact different to
that of the other members, set out the reasons for that different finding.

[note by the editor: see also ARTICLE 20. (9) to (12)]

Appointment of Adjutant General
ARTICLE 27

The Minister shall appoint an appropriately qualified serving officer of the South
African National Defence Force who has been admitted or has been qualified for
admission as an advocate or attorney of the High Court of South Africa for not less
than seven years and with not less than seven year’s experience in the administration
of criminal or military justice, as Adjutant General.

Functions of Adjutant General
ARTICLE 28
1. The Adjutant General shall—

a. be responsible for the overall management, promotion, facilitation and co-
ordination of activities in order to ensure the effective administration of military
justice and the military legal services; and

b. annually, not later than three months after the end of the preceding financial year,
submit to the Minister a written report on all his or her functions during that year.

}17\
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Personnel

Administration
ARTICLE 40

1.

The Adjutant General may determine longer working hours or additional working
days with a view to efficient completion of cases by military courts.

Despite the provisions of any other law, every determination contemplated in
subsection (1) shall be deemed to be a valid authorisation for the payment of
prescribed overtime remuneration to the personnel affected thereby.

For the purposes of any enquiry contemplated in section 14(2), the Adjutant
General shall be entitled to require the consent of the person in question in order to
obtain any and all information pertaining to his or her financial status, educational
qualification and competency from any department of State, financial institution,
educational institution or any other source which the person may indicate.

Refusal to give the consent contemplated in subsection (3) may disqualify the
applicant or member for appointment to such office.

Jurisdiction

Application of Act
ARTICLE 3

1.

This Act shall, subject to subsection (2), apply to any person subject to the Code
irrespective whether such person is within or outside the Republic.

For the purposes of the application of this Act and the Code, “person subject to
the Code” includes, to the extent and subject to the conditions prescribed in this
section and in the Code—

a. all members of the Permanent Force;
b. every member of the Reserve Force—

i. while rendering any service, undergoing any training or doing any duty in
terms of the Defence Act, 1957; or

ii. when liable or called up therefore, fails to render that service or to undergo
that training or to do that duty;

c. all persons, other than members of a visiting force, lawfully detained by virtue
of or serving sentences of detention or imprisonment imposed under the Code
or this Act;

d. every member of the auxiliary services established in terms of section 80 of the
Defence Act, 1957, being on service as defined in the Code;

e. every person attached to the South African National Defence Force in terms of
section 131 of the Defence Act, 1957;

f. all students under instruction at a military training institution, in accordance
with section 77(3) of the Defence Act, 1957;

g. every person not otherwise subject to the Code who, with the consent of the
commanding officer of any portion of the South African National Defence Force,
is with or accompanies or performs duty with that portion of the Defence Force
which is—

i. outside the borders of the Republic; or
ii. on service:

Provided that any person who is subject to the Code by virtue of any consent
given under this paragraph shall be so subject—
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aa. where that consent has been given in writing, on the basis indicated in that
consent; or

bb. where consent has not been given in writing, on the basis on which he or
she has been accepted and treated for living and messing facilities; and

h. every prisoner of war as contemplated in Articles 4 and 33 of the Geneva
Convention Relative to the Treatment of Prisoners of War of August 12, 1949,
or by customary international law, and who is in the power of the Republic and
detained by the South African National Defence Force.

Jurisdiction
Extra-territorial application
ARTICLE 5
Whenever this Act is enforced outside the Republic, any finding, sentence, penalty,
fine or order made, pronounced or imposed in terms of its provisions shall be as valid
and effectual, and shall be carried into effect, as if it had been made, pronounced or
imposed in the Republic.
[note by the editor: see also ARTICLE 19. (a) to (f) and 20. (4)]
Military assessors
ARTICLE 20
9. A presiding judge may of his or her own accord or on application by the
prosecution counsel or the defence, order the recusal of a military assessor from
the proceedings if that judge is satisfied that—
a. the assessor has a personal interest in the proceedings;
b. there are reasonable grounds for believing that there is—
i. likely to be a conflict of interest as a result of the assessor’s participation in
the proceedings; or
ii. alikelihood of bias on the part of the assessor; or
c. the assessor is disqualified from serving as such for the reason that he or she—
i. investigated the charge or any of the charges to be tried;
ii. is the commanding officer of the accused, or is in the chain of command
Judicial between the accused and his or her commanding officer;
independence, iii. is a prosecution counsel, defending counsel or a witness in the case; or
transparency . i . i
and good iv. has personal knowledge of any material fact or evidence relating to the
governance charge or any of the charges.

10. Before the power contemplated in subsection (9) is exercised—

a. the prosecution counsel and the defence shall be afforded the opportunity to
apply for and to address arguments to the presiding judge on the desirability
of the recusal of the assessor;

b. an application and arguments contemplated in paragraph (a) and any decision
in terms of subsection (9) shall be made in the absence of the assessor; and

c. the presiding judge shall give reasons for any order made in respect of the
recusal.

11. A military assessor may recuse himself or herself from the proceedings for any
reason contemplated in subsection (9).
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12. If an assessor dies, becomes unable to act, is absent for any reason, has been
ordered to recuse himself or herself or has recused himself or herself at any stage
before the completion of the proceedings, those proceedings shall continue before
the remaining members of the military court and if the finding or decision of the
presiding judge differs from that of the remaining assessor, the finding of that
judge shall be the finding of that court.

[note by the editor: see also ARTICLE 21.]

Right to legal representation
ARTICLE 23

Every person subject to the Code has the right—

a. tolegal representation of own choice at his or her own expense, or to be assigned

Judicial military defence counsel at State expense when he or she is to appear before or
independence, to be tried by a Court of a Military Judge or Senior Military Judge; and
transparency b. to consult with his or her legal representative or with a military defence counsel
and good prior to making any election to be heard at a disciplinary hearing.
governance
Right to review of trial
ARTICLE 25
Every person subject to the Code who is convicted and sentenced by a military court
has the right to the automatic, speedy and competent review of the proceedings of his
or her trial to ensure that any proceedings, finding, sentence or order is either valid,
regular, fair and appropriate, or remedied.
[note by the editor: see ARTICLE also 38.]
Language
ARTICLE 39
Any accused in a military trial is entitled to have the proceedings interpreted into a
language preferred by the accused.
Application of Act
ARTICLE 3
3. When a person who is subject to the Code is suspected of having committed
murder, treason, rape or culpable homicide in the Republic, the matter will be dealt
with in accordance with section 27 of the National Prosecuting Authority Act, 1998
(Act No. 32 of 1998), and any ensuing trial shall take place in a civilian court.
st [note by the editor: see also ARTICLE 21 (1) (d) and 23]
between civilian | Privilege
systems

Every privilege which in law attaches to communications between any practising
advocate or attorney and such practitioner’s client, shall apply to communications
between any member of the military legal services law staff and such person’s individual
or departmental client.

ARTICLE 42

1. When in the opinion of the Chief of the South African National Defence Force, it will
be in the interest of the good governance or reputation of the South African National
Defence Force, or in the interest of justice, he or she may order any person subject to
the Code not to return to duty during any period subsequent to that person—

\20}
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Interaction
between civilian
and military
systems

a. appearing as an accused before any civil court or military court; or

b. having been convicted by any civil court or military court, if that person intends
appealing against the conviction or applying for the review of the case.

Prosecution and
procedures

Powers of Court of Military Appeals
ARTICLE 8

1.

Jurisdiction of commanding officer
ARTICLE 11

2.

Penalties
ARTICLE 12

1.

A Court of Military Appeals shall exercise full appeal and review competencies in
respect of the proceedings of any case or hearing conducted before any military
court and may, after due consideration of the record of the proceedings of any case
or hearing and of any representations submitted to it or argument heard by it in
terms of this Act—

a. uphold the finding or the finding and the sentence;
b. refuse to uphold the finding and set the sentence aside;

c¢. substitute for the finding any finding which the evidence on record supports
beyond a reasonable doubt and which could have been brought on the charge
as a competent alternative verdict by the military court under section 88 of the
Code, or any other law; or

d. if it has upheld the finding, or substituted a finding, vary the sentence.

A Court of Military Appeals may correct any patent error in any finding, sentence or
order as recorded in respect of any case referred to that Court.

A Court of Military Appeals may refer any finding or sentence not clearly or correctly
recorded or any invalid sentence back to a military court, to be clearly and correctly
recorded or to impose a valid sentence, or that Court may itself record a finding,
sentence or order, or impose a valid sentence or make a valid order that a military
court could or should have made: Provided that in the latter case the Court of
Military Appeals shall give the benefit of any reasonable doubt to the offender in
respect of any finding, sentence or order.

For the purposes of subsections (1), (2) and (3), “sentence” includes any order which
may or must be made by a military court in terms of any provision of this Act or the
Code.

A commanding officer may conduct a disciplinary hearing of any person subject to
the Code, other than an officer or warrant officer, who has elected in terms of this
Act to be heard by a commanding officer, for any military disciplinary offence and
may on conviction sentence the offender to any punishment referred to in section
12(1)(), (j), (k), (I) and (m), subject to a maximum fine of R600,00.

Whenever a military court convicts any person of any offence, it may, subject to the
maximum penalty provided by law for that offence, the limits of its own penal or
disciplinary jurisdiction, and sections 32, 92 and 93 of the Code, impose upon the
convicted person a sentence consisting of one or more of—

a. imprisonment;

b. in the case of an officer—




The South African Military Discipline Supplementary Measures Act

Prosecution and
procedures

i. cashiering; or
ii. dismissal from the South African National Defence Force;
c. inthe case of any other rank than that of an officer—
i. discharge with ignominy from the South African National Defence Force; or
ii. discharge from the South African National Defence Force;

d. in the case of any other rank than that of an officer, detention for a period not
exceeding two years;

e. in the case of a private or equivalent rank, field punishment for a period not
exceeding three months;

f. in the case of an officer—
i. reduction to any lower commissioned rank; or
ii. reversion from any acting or temporary rank to his or her substantive rank;
g. in the case of any other rank than that of an officer—
i. reduction to any lower rank, to any non-commissioned rank or to the ranks; or
ii. reversion from any acting or temporary rank to his or her substantive rank;
h. reduction in seniority in rank;
i. afine not exceeding R6'000,00;

j. inthe case of a private or equivalent rank, confinement to barracks for a period
not exceeding 21 days;

k. in the case of a private or equivalent rank, corrective punishment for a period
not exceeding 21 days;

I. in the case of any other rank than that of an officer, extra non-consecutive
duties for a period not exceeding 21 days; or

m. a reprimand: Provided that for the purposes of this Act and of the Code, each
penalty provided for in this section shall be deemed to be less severe and less
serious than the preceding penalty for the relevant rank.

A military court which has convicted an offender in terms of this Act may, if it is
of the opinion that it is impractical to impose the punishment of detention or
confinement to barracks, including where the offender is serving outside the
Republic or on a ship which is at sea, in lieu of that punishment, sentence the
offender to be deprived of his or her pay in an amount calculated at the rate of
one-half day’s pay for every day’s detention or one-quarter day’s pay for every day’s
confinement to barracks, which, but for this provision, the military court would
have imposed upon the offender.

When a military court sentences any offender to detention or to imprisonment, it
may order the operation of the whole or any portion of the sentence of detention,
or the whole of the sentence of imprisonment to be suspended for a period not
exceeding three years on the conditions that it may determine in the order.

General duties of prosecution and defence counsel
ARTICLE 21

In addition to any other duty imposed by this Act, every prosecution counsel and
every defence counsel at a trial by a military court shall—
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assist the court in the administration of justice;

T o

treat the court and every member thereof with due respect;

present their cases fairly;

o2 n

act in conformity with the provisions of this Act and, in relation to the
examination, cross-examination and re-examination of witnesses, the practice
of the civilian courts in the Republic;

e. not refer to any matter which is not relevant to any charge preferred against the
accused; and

f. not state as a fact any matter which has not been proved or which is not
intended to be proved in evidence.

2. In addition to the duties imposed by subsection (1), the prosecution counsel shall
bring before the court the whole of any transaction on which any charge is based
and shall not take any unfair advantage of or withhold from the court any evidence
in favour of the accused.

3. Where, in a trial preceded by a preliminary investigation, a prosecution counsel
closes the case for the prosecution without having called all the witnesses
contemplated in section 30(8), (9), (10) and (11), that counsel shall advise the court
that any witness not called by him or her is available to be called either by the court
or the defence.

Functions, direction and control of military prosecution authority
ARTICLE 22

1. Prosecutionsinany military court shall be conducted, and the prosecuting authority

Pr ion an
AU L shall be exercised, on behalf of the State.

procedures

2. Where the available evidence against any person subject to the Code prima facie
discloses the commission of an offence, that person shall be prosecuted unless
the charge has been rendered non-justiciable, or has prescribed, or any other legal
impediment renders the charge or person incapable of being tried, either by a
military court or at all.

3. The Director: Military Prosecutions—
a. shall institute and conduct prosecutions on behalf of the State;

b. shall carry out all necessary functions incidental to instituting and conducting
prosecutions, including the determination of whether or not investigations are
complete; and

c. may discontinue prosecutions.

4. An assigned senior prosecution counsel shall, subject to the functional control and
the directions of the Director: Military Prosecutions, exercise the powers referred to
in subsection (3), in respect of the area of jurisdiction for or field of responsibility to
which he or she has been appointed, and in respect of any offence not excluded,
either generally or in any specific case, from his or her competence by the Director:
Military Prosecutions.

5. An assigned prosecution counsel and any adjutant of a unit or any prosecutor
appointed under any rule of the Code, shall exercise the powers referred to in
subsection (3), subject to the control and directions of the relevant assigned senior
prosecution counsel: Provided that such senior prosecution counsel may withdraw,
limit or regulate such authority and upon doing so shall forthwith report that
action, together with the reasons therefore, to the Director: Military Prosecutions.

}23\
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Prosecution and
procedures

The Director: Military Prosecutions shall, subject to the approval of the Chief of the
South African National Defence Force and after consultation with the Secretary of
Defence, determine prosecution policy and issue policy directives which shall be
observed in the prosecution process, and shall exercise the powers and perform
the duties in respect of prosecution policy that may be determined in this Act or
any other law.

Functions, direction and control of military legal defence counsel authority
ARTICLE 24

1.

The defence counsel authority—

a. may represent persons subject to the Code against whom prosecutions are
being instituted or conducted in a military court referred to in section 6(1)(b)
and (c), or who have been convicted by any military court and who still have a
remedy or recourse provided for in this Act;

b. shall perform any necessary duty incidental to such representation; and

¢. may discontinue representation for sound reasons and, during a trial, with the
leave of the court.

An assigned senior defence counsel shall, subject to the functional control and the
directions of the Director: Military Defence Counsel, exercise the powers referred
to in subsection (1) in respect of the area of jurisdiction for or field of responsibility
to which he or she has been appointed, and in respect of any offence not excluded,
either generally or in any specific case, from his or her competence by the Director:
Military Defence Counsel.

An assigned defence counsel shall exercise the powers referred to in subsection(1)
subject to the control and directions of the relevant assigned senior defence
counsel: Provided that such senior defence counsel may withdraw, limit or regulate
such authority and upon doing so shall forthwith report that action, together with
the reasons therefore, to the Director: Military Defence Counsel.

The Director: Military Defence Counsel shall after consultation with the assigned
senior defence counsel and with the concurrence of the chairperson of the Court
of Military Appeals, determine defence counsel policy and issue policy directives
which shall be observed in the defence counsel process, and shall exercise the
powers and perform the duties in respect of defence representation and defence
counsel policy that may be determined in this Act or any other law.

Functions, direction and control of military review authority
ARTICLE 26

1.

Every review authority shall—
a. review proceedings in accordance with this Act;
b. perform any necessary duty incidental to such review;

c. draw attention to any matter requiring comment; and

o

recommend to the appropriate authority the taking of any remedial action
required.

A review counsel shall exercise the review powers in respect of the area of
jurisdiction for or field of responsibility to which he or she has been appointed by
the Adjutant General.
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Prosecution and
procedures

3. The Director: Military Judicial Reviews shall—

a. have the responsibility and authority to ensure that review counsel perform
their functions competently;

b. in consultation with the chairperson of the Court of Military Appeals, determine
review counsel policy and issue policy directives which shall be observed in the
review process; and

c. exercise the powers and perform the duties in respect of reviews and review
policy that may be determined in this Act or any other law.

Arraignment
ARTICLE 29

1. Any person arrested in terms of section 52 or 147(2) of the Code shall be brought
before a military court within two days after such arrest: Provided that if the period
of two days expires on a Saturday, Sunday or public holiday or before four o'clock
in the afternoon on the next day not being a Saturday, Sunday or public holiday, it
shall be deemed to expire at four o'clock in the afternoon on such next day.

2. Any person warned in terms of a rule of the Code in respect of an offence shall be
brought before a military court as soon as possible after receipt by the adjutant
of that person’s unit or by a prosecution counsel of the written signed account of
offence prescribed in a rule of the Code.

3. When a person is brought in terms of this section before a military court other than
a disciplinary hearing, that court—

a. shall ascertain whether or not the accused is in custody;
b. shall ascertain what charge against that person is being brought or investigated;

c. shall ensure that that person understands his or her rights in respect of legal
representation and a disciplinary hearing;

d. may, for sound reasons, including the need to complete the case or the
investigation of the case, remand the case from time to time: Provided that—

i. the court shall release an arrested person from detention if the interests of
justice permit such release, and may determine reasonable conditions for
such release;

ii. inevery case where a person is remanded in custody, the court shall give full
reasons, which shall be recorded, for that decision to that person; and

iii. in every case where a person is remanded in custody, such remand shall not
exceed seven days at any one time;

e. may direct that a preliminary investigation be held in the case;

f. shallinevery case where the offence chargedis nota military disciplinary offence
cognisable by a disciplinary hearing, direct that a preliminary investigation be
held;

g. may, subject to paragraph (f), try that person either summarily, or upon
completion of a preliminary investigation, if that court has jurisdiction to do
so; and

h. may refer the case to another military court with jurisdiction in the matter.
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Prosecution and
procedures

When a person is brought before a commanding officer, that commanding
officer—

a. shall, subject to the changes required by the context, have the powers and
duties referred to in subsection (3);

b. may hear that person, either directly or upon completion of a preliminary
investigation, if that person has elected to be heard at a disciplinary hearing;
and

¢. may convict and impose a penalty on a person who has elected to be heard ata
disciplinary hearing and who has tendered a plea of guilty to the charge.

A person subject to the Code of a rank not higher than staff sergeant or its
equivalent rank may, in respect of a charge relating to a military disciplinary offence
on which that person intends to tender a plea of guilty and be so heard without
legal representation, elect to be dealt with in terms of subsection 4(b) and (c).

The certification by an accused of his or her election to be heard by a commanding
officer, upon having taken or waived the taking of legal advice, and of the decision
to tender such plea of guilty, shall be in writing and witnessed by an officer other
than the commanding officer, while the accused is not in the presence of the
commanding officer.

If the commanding officer considers the proceedings to be inappropriate for any
reason, including the possible existence of a valid defence, the commanding officer
shall strike out the finding, and shall refer the case to be tried afresh by another
military court with jurisdiction in the matter.

If an accused is not tried, heard or otherwise dealt with within 14 days after the
date of the first remand in terms of this section and such accused is in custody, the
commanding officer or, in the case of an accused who was brought directly before
another military court, the appropriate senior prosecution counsel, shall report the
fact of the delay, as well as the reasons therefore, to the local representative of the
Adjutant General.

When a person is brought before a military court, that person’s first appearance
shall interrupt and absolutely bar the further passing of time in respect of the
periods prescribed in sections 58 and 59(1)(b) and any rule of the Code.

Preliminary investigations
ARTICLE 30

1.

If a military court directs that a preliminary investigation be held in respect of
allegations made against a person subject to the Code, the presiding judge or
commanding officer may—

a. himself or herself record the evidence available in respect of such allegations or
any other allegation against that person that may be disclosed in the evidence;
or

b. appoint an officer holding a degree in law or otherwise trained in law as
recording officer.

If arecording officer cannot for any reason complete a preliminary investigation, the
presiding judge or commanding officer who appointed that recording officer, may
appoint another recording officer to continue with the recording of the evidence.

The proceedings at a preliminary investigation shall be held in private in the
presence of the accused and—
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a. a prosecution counsel;

b. the accused’s legal representative of choice, or, if in the opinion of the relevant
senior defence counsel the complexities of the case warrant it, the assigned
defence counsel; and

c. where necessary, an escort, an operator, an interpreter, any witness giving
evidence and any other official that may be necessary for the proper conduct
of the proceedings.

4. The presiding judge, commanding officer or recording officer, as the case may be, shall,
before any evidence is recorded in a preliminary investigation, inform the accused—

a. of the offence or offences in respect of which the preliminary investigation is
to be held;

b. thatifthe evidence discloses any other offence, that offence will also be inquired
into during the proceedings;

c. of the investigatory and disclosure nature of the proceedings;
d. that the proceedings will not constitute a trial; and

e. that subject to subsections (10) and (11), the accused has the right to cross-
examine witnesses, to give evidence or to make an unsworn statement, and to
call witnesses or to remain silent.

5. Subject to subsections (10) and (11), the evidence of every witness called at a
preliminary investigation shall be given viva voce and on oath.

6. The presiding judge, commanding officer or recording officer may administer to
Prosecution and any witness, interpreter, operator or shorthand writer or other necessary official
procedures that may be required, the appropriate oath in the manner and form prescribed in
a rule of the Code.

7. The evidence taken at a preliminary investigation shall be recorded in writing, in
the narrative or in the form of question and answer or partly in the one and partly
in the other, or by mechanical or electronic means and by or under the supervision
of the presiding judge, commanding officer or recording officer.

8. When a preliminary investigation is held in respect of treason, murder, rape or
culpable homicide, committed outside the Republic, or a contravention of section
4 or 5 of the Code or any offence punishable by imprisonment exceeding a period
of 10 years, the prosecution counsel shall, subject to subsection (10), lead the
evidence of every witness called by him or her and any witness may be cross-
examined by the accused and may thereafter be re-examined by the prosecution
counsel in relation to any evidence given by that witness under cross-examination
and may at any stage of the proceedings be recalled by the presiding judge,
commanding officer or recording officer for the purpose of being further examined
or cross-examined, as the case may be.

9. Any evidence recorded in writing shall be read over to the witness in question
who may cause the amendments or additions to be made thereto that the witness
may deem necessary and the accused and the prosecution counsel may question
the witness on any such amendment or addition, whereupon the witness and the
presiding judge, commanding officer or recording officer shall sign the recorded
evidence and initial any amendment or addition thus made: Provided that the
provisions of this subsection shall not apply where the evidence is recorded by
mechanical or electronic means and it appears clearly from the records that the
witness was properly sworn in as contemplated in subsection (5).
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10. When any witness cannot by reason of illness or the exigencies of the service or

11

12.

13.

14.

15.

16.

for any other reason which the presiding judge, commanding officer or recording
officer deems fit, attend a preliminary investigation to give evidence, a sworn
statement purporting to have been signed by such person may be read over to
the accused and shall thereupon form part of the record of the proceedings of the
preliminary investigation: Provided that the inability of the accused to exercise the
rights in terms of subsection (8) which would have accrued to the accused if such
person had been called to give evidence shall not be taken or construed in any
subsequent proceedings to the prejudice of the accused.

. When a preliminary investigation is held in respect of any offence other than an

offence referred to in subsection (8), the prosecution counsel shall —
a. read over to the accused the particulars of each witness and—

i. asummary of the available evidence from whichever sources which each
such witness will give; or

ii. asigned statement of a witness; or

b. call witnesses to give evidence viva voce and under oath, in which event
subsections (8), (9) and (10) shall apply, subject to the necessary changes.

The presiding judge, commanding officer or recording officer shall, after recording
the evidence of the witnesses led by the prosecution counsel and taking charge
of the sworn statements, signed statements and summaries of evidence read over
to the accused—

a. call upon the prosecution counsel to read over to the accused the preliminary
charges framed by that counsel in relation to the evidence disclosed; and

b. explain to the accused—

i. the accused’s right to call witnesses and to give evidence, or to make an
unsworn statement, or to remain silent;

ii. that the accused may voluntarily decide which of those rights he or she
prefers to exercise; and

iii. that, if the accused elects to give evidence or to make a statement, that
evidence or statement will be recorded and may be used in evidence at any
trial involving the accused which may follow.

The presiding judge, commanding officer or recording officer shall record the fact
that the accused has been informed and cautioned in terms of subsection (12)(b).

The presiding judge, commanding officer or recording officer shall record the
evidence given by any witness called by the accused, or by the accused, or any
unsworn statement made by the accused.

Any witness called by the accused, and the accused if he or she elects to give
evidence, may be cross-examined by the prosecution counsel, and thereafter any
such witness may be re-examined by the accused, and the accused may give the
further evidence, in relation to the accused’s evidence under such examination,
that the accused may deem necessary.

When an accused makes an unsworn statement, the recording officer may put
questions to the accused that may serve to elucidate any matter raised in the
statement.
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17. Subject to subsection 12(b)(i) and the changes required by the context, the
provisions of subsections (5), (6), (7), (8), (9) and (10) shall apply to the evidence given
by any witness called by the accused and any evidence given by the accused.

18. Any unsworn statement made by an accused shall be read back and the accused
may cause the amendments or additions to be made thereto that may be deemed
necessary by the accused and the recorded statement and such amendments
or additions shall, subject to subsection (9), be signed by the accused and the
recording officer.

19. Upon completion of a preliminary investigation, the presiding judge, commanding
officer or recording officer shall sign and date the record of the proceedings or a
certified copy of the evidence recorded by mechanical or electronic means and
deliver them without delay to the relevant prosecution counsel, and the recording
officer shall inform the presiding judge or commanding officer who directed the
investigation to be held of the completion of the proceedings.

20. When any person subject to this Code is to be joined with an accused against
whom a preliminary investigation is being or has been held, the recording officer
shall inform such person in accordance with the provisions of sub-section (4), read
over to the accused the evidence recorded up to the time of such joinder and, if so
requested, recall any witness who has given evidence viva voce for the purpose of
being cross-examined.

21. A recording officer shall, whenever it appears that an accused in respect of whom
the preliminary investigation is being held is of unsound mind, report to the
presiding judge or commanding officer who appointed the recording officer and
that presiding judge or commanding officer may thereupon take the steps for the

Prosecution and medical or other examination of the accused that he or she may deem fit.

procedures ) ) o ) o
22. Any evidence given or statement made by an accused at a preliminary investigation

subsequent to the caution referred to in subsection (12) shall, if it purports to be
signed in accordance with subsection (18) or (19), or recorded by mechanical or
electronic means in terms of subsection (9) or (11), be admissible in evidence
against the accused.

23. When a preliminary investigation has been held in respect of allegations made
against any accused, that accused shall not have the right to object to any charge
preferred against that accused at his or her later trial before any military court on
the ground that such charge was not preferred against him or her at the preliminary
investigation or that it differs in any respect from the charge read over to that
accused at such investigation.

24. Upon the completion of a preliminary investigation, the presiding judge,
commanding officer or recording officer shall—

a. inform the accused of the accused’s right to elect—

i. to be tried by a military court consisting of a presiding judge and two
assessors; and

ii. that one of the assessors shall be a warrant officer; and
b. explain section 20(1), (2), (3) and (4) to the accused.

Confinement of arrested persons
ARTICLE 31

The confinement of arrested persons shall be regulated as prescribed by a rule of the
Code.

}29\
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Trial Scheduling and notification of trial dates and charges
ARTICLE 32

1.

In this section—
a. "military judge” means a military judge or senior military judge; and

b. “particulars”include the force number, rank, full names, arm of service, division,
corps and unit of the indicated accused, presiding military judge, military
assessors and other officers of the court.

The local representative of the Adjutant General shall, in consultation with the
Director: Military Judges or the military judges in question, as the case may be,
plan and schedule the availability of military judges and military assessors within
his or her area or field of responsibility, in order to promote speedy, effective
dispensing of justice and certainty with regard to access to military courts.

Every case to be tried by a military judge where a preliminary investigation has been
completed, shall be placed on the roll by means of a written notice of enrolment
issued by the local representative of the Adjutant General or an officer under the
command of that local representative, duly authorised to sign and issue notices of
enrolment in the name and on behalf of that representative.

A notice of enrolment contemplated in subsection (3) shall state the particulars—
a. of the accused to be tried;
b. of the date, time and place for the commencement of the military court’s sitting;
¢. and the qualifications of—

i. the presiding military judge;

ii. the waiting or relief military judge to be called upon to preside in the event
of the non-availability or recusal of the military judge scheduled to preside;

iii. the defence counsel or other legal representative; and
iv. the prosecution counsel; and
d. where applicable, of the military assessors.

No notice of enrolment is necessary to authorise a military court contemplated in
section 6(1)(b) and (c) to summarily try any person brought before that court for trial
on a charge sheet signed by or on behalf of the appropriate prosecution counsel
where the accused and the offences disclosed in the charge sheet are within the
jurisdiction of a commanding officer: Provided that the local representative of the
Adjutant General shall through the senior defence counsel ensure that a defence
counsel is made available to consult with, advise and appear for any accused thus
arraigned, unless such accused elects not to use the services of such defence
counsel.

Trial procedures
ARTICLE 33

1.

Every trial or hearing conducted by a military court shall be conducted, subject
to the changes required by the context, in accordance with the provisions of the
Code regulating the conducting of summary trials: Provided that—

a. this section shall not be interpreted to authorise the imposition of the
punishment of detention at a disciplinary hearing;

b. no limitation of penal jurisdiction shall apply to a Court of a Military Judge or
of a Senior Military Judge; and
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c. the proceedings may be recorded by mechanical or electronic means.

2. When a Court of a Military Judge or a Senior Military Judge convicts a person of an
offence, and—

a. it appears from that person’s record of service that the execution of a sentence
or portion of a sentence imposed upon that person, on a date prior to such
conviction, was suspended in terms of this Act or the Code on conditions
stipulated in the said record of service;

b. such sentence and the conditions of suspension have been admitted by that
person or the court finds that the sentence was in fact imposed and suspended
on the said conditions; and

c. that court is with due regard to the evidence led in the case before it and any
representations, satisfied that—

i. acondition of suspension has not been complied with by that person; and

ii. that condition of suspension could reasonably have been complied with by
that person, the court may order that the person be committed to serve that
sentence or unexpired portion thereof: Provided that where a person has
been so committed, such sentence or portion of a sentence shall commence
after expiration of any other sentence imposed upon him or her at that time
or which he or she may then be serving.

3. Everytrial conducted by a military court shall be conducted in open court: Provided
that such military court may—

a. ifanaccused so conducts himself or herself at his or her trial that the continuance
Prosecution and of the proceedings in his or her presence is impracticable, the military court
procedures may after due warning to the accused, order his or her removal and continue
the trial in his or her absence;

b. at any time order any witness, whether for the prosecution or the defence, to
leave the courtroom;

C. upon the commencement of or during the course of a trial order that persons
other than the accused, the accused’s counsel and the necessary court officials,
or that juveniles or other classes of persons, shall not be permitted to be present
at the trial, if and to the extent that it is in the opinion of the court necessary
in the interest of justice, public safety, the administration of justice, national
security, or to protect the identity of juveniles or the privacy of any party other
than the accused; and

d. only announce its judgement or finding as well as any sentence, in open
court.

4. A military court may adjourn from time to time and from place to place, and if the
accused is not released from custody where the adjournment is for a period longer
than 14 days, the senior prosecution counsel in question shall immediately report
the fact of the delay, as well as the reasons therefore, to the local representative of
the Adjutant General.

5. A military court may adjourn to view any place or any object which cannot
conveniently be brought to the court, and such viewing shall be in the presence of
the accused, his or her counsel and the prosecution counsel.

6. When a military court adjourns—
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a. that court shall release an arrested person from detention if the interests of
justice permit such release and may determine reasonable conditions for that
release; and

b. in a case where a person is remanded in custody—

i. full reasons shall be given for the decision, communicated to that person,
and recorded; and

ii. such remand shall not exceed 14 days at any one time.

When a military court has convicted an accused, it shall, after announcing the
sentence, inform the accused of—

a. the review authority to whom the record of proceedings will be submitted
for review and of the accused’s right to submit written representations to that
authority within the time limits prescribed in this Act or in a rule of the Code;

b. his or her right to approach a Court of Military Appeals for relief; and

c. his or her right to approach the High Court for relief at his or her own cost.

Appeal and Review
ARTICLE 34

1.

Whereas every acquittal or discharge of an accused shall be final, every finding of
guilty, any sentence imposed and every order made by a military court shall be
subject to the process of review.

Every sentence ofimprisonment, including a suspended sentence ofimprisonment,
cashiering, discharge with ignominy, dismissal or discharge shall be reviewed by
a Court of Military Appeals and shall not be executed until that review has been
completed.

Every sentence other than a sentence referred to in subsection (2) shall be reviewed
by a review counsel who may uphold the finding and the sentence: Provided that,
if the review counsel is of the opinion that the finding or sentence should not be
upheld or on the request of the Director: Military Judicial Reviews, that counsel
shall submit the record or the requested record of the proceedings, together with
his or her views on the case, to the Director: Military Judicial Reviews, who may
thereupon, subject to the changes required by the context, exercise in respect of
those proceedings, the powers conferred on a Court of Military Appeals by this
Act, or refer the case to a Court of Military Appeals as if it were a case to which
subsection (2) applies.

When the Director: Military Judicial Review or a Court of Military Appeals, exercises
a power referred to in section 8(1), he, she or it shall furnish the reasons therefore
in writing to the Adjutant General who shall ensure that every affected party is
notified thereof.

An offender may within the time limits and in the manner prescribed in a rule of
the Code, apply for the review of the proceedings of his or her case by a Court of
Military Appeals.

When an offender has been convicted by a military court, the presiding judge or
commanding officershall as soon as possible after the completion of the trial submit
the record of the trial’s proceedings to a review counsel or, where subsection (2) is
applicable, to the Director: Military Judicial Reviews.
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7. A convicted person may as soon as possible, but not later than 14 days after the
announcement of sentence, furnish the relevant review counsel or the Director:
Military Judicial Reviews with the representations in writing concerning the facts
or law of the case, or the validity or justice of any finding, sentence or order, that he
or she may wish to make, and those representations shall together with the record
of proceedings be duly considered by every review authority to which the record
of proceedings is subsequently submitted for review.

8. Wherethe periodreferredtoinsubsection (7) appearsto himorherto beimpractical,
the local representative of the Adjutant General may on application authorise an
extension of the period of up to 28 days, and on granting any such extension shall
ensure that every affected party is notified of the extension.

9. Subject to subsections (10) and (11), every accused convicted and sentenced by a
military court shall be detained in custody pending the review of his or her case.

10. An accused—
a. who has been sentenced by a military court—
i. toareprimand;
ii. to extra duties;
iii. to corrective punishment;
iv. to confinement to barracks;
v. save as provided in paragraph (b), to a fine;

vi. to reversion from any acting or temporary rank to his or her substantive rank;
Prosecution and

vii.to reduction to any lower rank, to a non-commissioned rank, or to the
procedures

ranks;
viii. to reduction in seniority in rank; or

ix. to imprisonment or detention which is suspended in its entirety, shall be
released from custody immediately after the announcement of the sentence;
or.

b. whose trial has been proceeded with or commenced at a time when he or she
was no longer subject to the Code shall, if he or she is sentenced to a fine, be
released from custody upon payment of such fine.

11. The local representative of the Adjutant General may without prejudice to re-arrest
on application direct that, pending the completion of any review, the accused be
released from custody on the conditions that he or she may determine: Provided
that where an accused fails or refuses to attend the promulgation of the findings,
sentence and orders pronounced, imposed or made in his or her case and upheld
during such review, the accused shall be re-arrested and detained in custody where
the sentence in question includes any penalty authorised by section 12(1)(a), (b),
(c) or (d).

12. The provisions of section 118(1) and (2) of the Code shall not be interpreted to
authorise the inclusion, when calculating the period of any sentence entailing the
deprivation of liberty, of any period on release in terms of subsection (10) or (11) or
of any period of absence, with or without leave, subsequent to the announcement
of the sentence.
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Promulgation
ARTICLE 35

Every finding, whether a conviction or an acquittal, every sentence imposed, and
every order made by a military court shall be promulgated in a manner authorised
by, and within the time constraints and limitations prescribed in a rule of the Code.

Bringing into operation of suspended sentences after trial
ARTICLE 36

1. When the operation of a sentence or portion of a sentence imposed upon an
offender by a military court has been suspended in terms of this Act or the Code
on conditions other than conditions precluding the commission of or conviction
for an offence, and any complaint or allegation that the offender has not fulfilled a
condition of the suspension of the sentence, is thereafter made, the offender shall
be brought before the Court of a Military Judge or a Senior Military Judge by an
assigned prosecution counsel.

2. The military court to which a complaint or allegation contemplated in subsection
(1) has been referred, shall, if in his or her opinion the failure in question could
reasonably justify the enforcement of the sentence or the unexpired portion
thereof, investigate such complaint or allegation.

3. The military court contemplated in subsection (2) shall in the presence of the
offender and his or her legal representative, if any, hear and record evidence
concerning the failure in question, including the evidence that may be tendered
by the offender.

4. Any witness called by the prosecution counsel in question may be crossexamined
by the defence and thereafter re-examined by that counsel, and the offender, if
he or she elects to give evidence, and any witness called by the offender, may
be questioned by that counsel and may thereafter, in the case of the offender,
give the further evidence that he or she may deem necessary, or in the case of
a witness called by him or her, be re-examined concerning any evidence given
under examination, by that counsel.

5. The evidence given in the course of an investigation in terms of this section shall
be given viva voce and on oath and for that purpose every presiding judge may
administer the appropriate oath prescribed in a rule of the Code to any person
called to give evidence or to interpret such evidence.

6. The court may, if it is satisfied after consideration of the evidence that the offender
has not fulfilled a condition of the suspension of the sentence which could
reasonably have been fulfilled, order that the offender be committed to serve the
sentence or the unexpired portion thereof.

Warrants of committal or release
ARTICLE 37

Any warrant for the committal to or release from any prison, gaol, detention barracks,
policecellorlock-upintheRepublicofany person charged with an offence orcommitted
or sentenced under this Act, may be signed by the relevant presiding military judge
or by the commanding officer or adjutant of such person, the Adjutant General orthe
local representative of the Adjutant General, or the court or review authority which
suspended the sentence.
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Suspension awaiting trial or appeal
ARTICLE 41

1. When in the opinion of the Chief of the South African National Defence Force, it
will be in the interest of the good governance or reputation of the South African
National Defence Force, or in the interest of justice, he or she may order any person
subject to the Code not to return to duty during any period subsequent to that
person — pending the conclusion of the trial, appeal or review, as the case may
be.

2. The Chief of the South African National Defence Force shall give written notice of
his or her intention to consider exercising the power contemplated in subsection
(1) to the affected person and shall allow that person to respond in writing within
24 hours, orany longer period that the Chief may determine, of that person’s receipt
of such notice.

Prosecution and
procedures

Transitional provisions
ARTICLE 44

2. Alltrialanddisciplinary proceedings whichimmediately before the commencement
of this Act were underway or pending before a court martial or a commanding
officer shall be terminated and may start afresh under the control of the relevant
prosecution counsel in accordance with the provisions of this Act.

3. Allreview and appeal processes which immediately before the commencement of
this Act were underway or pending shall proceed in accordance with the provisions
of this Act.

Definitions

ARTICLE 2

In this Act, unless the context otherwise indicates—

i. “Adjutant General” means the Adjutant General referred to in section 27;

ii. “appropriately qualified” includes the passing of a departmental course in military
law;

iii. “assigned”means assigned in terms of this Act;

iv. “civilian court” means any competent court in the Republic having jurisdiction in
criminal matters;

v. “Code” means the Military Discipline Code referred to in section 104(1) of the
Other Defence Act, 1957;

vi. “commanding officer” means an officer who has been appointed to command any
unit or formation in the South African National Defence Force and also an officer
subordinate in rank to and authorised by such commanding officer to conduct
disciplinary hearings;

vii. “Constitution” means the Constitution of the Republic of South Africa, 1996 (Act
No. 108 of 1996);

"

corrective punishment” means additional supervised training, work or drill for two
hours per working day, done or carried out within unit lines;

viii.

ix. “Court of Military Appeals” means the Court of Military Appeals referred to in
section 6(1)(a);

Xx. “Defence Act, 1957” means the Defence Act, 1957 (Act No. 44 of 1957);
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xi. “defence counsel” means a person referred to in section 13(2)(c);

xii. “degree” means a degree conferred by any university in the Republic or a degree
recognised in law to be equivalent to that degree;

xiii. “degree in law” means a degree which has a preponderance of courses in law,
including courses in—

a. criminal law;
b. the law of evidence;
c. civil procedure;
d. criminal procedure; and
e. the interpretation of statutes;
xiv. “disciplinary hearing” means a hearing referred to in section 6(1)(d);

xv. “local representative of the Adjutant General” means an appropriately qualified
officer with at least three years experience in the administration of criminal justice or
military justice and assigned and authorised in writing by the Adjutant General to—

a. manage, promote, facilitate and co-ordinate activities ensuring the effective
administration of military justice and military legal services; and

b. otherwise execute the functions of the Adjutant General in any designated area
or place or in respect of any specific deployment, operation or exercise;

xvi. “member” means any member of the South African National Defence Force in
terms of the Defence Act, 1957;

xvii. “military assessor” means a person referred to in section 20(1);

xviii. “military disciplinary offence” means any offence in terms of the Code and any
offence deemed in law to be an offence in terms of the Code, for which the
maximum punishment prescribed in the Code does not exceed imprisonment for
a period of one year;

xix. “military court” means any one of the courts and the disciplinary hearing referred
to in section 6;

xX. “military judge” means a person referred to in section 10(1)(a);
xxi. “Minister” means the Minister of Defence;
xxii. “officer” means an officer as defined in section 1 of the Defence Act, 1957;

xxiii.”"Permanent Force” means the component referred to in section 5(a) of the Defence
Act, 1957;

xxiv. “presiding judge” means a senior military judge or a military judge, as the case
may be;
XXv. “prosecution counsel” means, in relation to any trial before or in a court referred to

in section 6(1)(b) or (c), any person assigned to act as prosecution counsel;

xxvi. “Reserve Force” means the components referred to in sections 5(b) and (c) and 6
of the Defence Act, 1957;

Ill

XxVii. “review counsel” means a person referred to in section 13(2)(b);

xxviii.rule of the Code” means a rule contemplated in section 104(3) of the Defence
Act, 1957, and includes a regulation contemplated in section 44(3)(b);

xxix. “senior military judge” means a person referred to in section 9(1)(a).
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The Act, presented in its original form

[note by the editor: original table of contents
removed. See page 5]

Definitions
ARTICLE 1

In this Act,
indicates—

unless the context otherwise

i. “Adjutant General” means the Adjutant
General referred to in section 27;

ii. “appropriately qualified” includes the passing
of a departmental course in military law;

iii. “assigned” means assigned in terms of this
Act;

iv. “civilian court” means any competent court
in the Republic having jurisdiction in criminal
matters;

v. “Code” means the Military Discipline Code
referred to in section 104(1) of the Defence
Act, 1957;

vi. “commanding officer” means an officer who
has been appointed to command any unit
or formation in the South African National
Defence Force and also an officer subordinate
inrankto and authorised by such commanding
officer to conduct disciplinary hearings;

vii. “Constitution” means the Constitution of the
Republic of South Africa, 1996 (Act No. 108 of
1996);

viii. “corrective punishment” means additional
supervised training, work or drill for two hours
per working day, done or carried out within
unit lines;

ix. “Court of Military Appeals” means the Court of
Military Appeals referred to in section 6(1)(a);

x. "“Defence Act, 1957” means the Defence Act,
1957 (Act No. 44 of 1957);

xi. “defence counsel” means a person referred to
in section 13(2)(c);

xii. “degree” means a degree conferred by
any university in the Republic or a degree
recognised in law to be equivalent to that
degree;

Xiii.

Xiv.

XV.

XVi.

XVii.

Xviii

XiX.

XX.

XXi.

“degree in law” means a degree which has a
preponderance of courses in law, including
courses in—

a. criminal law;

b. the law of evidence;

c. civil procedure;

d. criminal procedure; and

e. theinterpretation of statutes;

“disciplinary hearing” means
referred to in section 6(1)(d);

a hearing

“local representative of the Adjutant General”
means an appropriately qualified officer
with at least three years experience in the
administration of criminal justice or military
justice and assigned and authorised in writing
by the Adjutant General to—

a. manage, promote, facilitate and co-
ordinate activities ensuring the effective
administration of military justice and
military legal services; and

b. otherwise execute the functions of the
Adjutant General in any designated
area or place or in respect of any specific
deployment, operation or exercise;

“member” means any member of the South
African National Defence Force in terms of the
Defence Act, 1957;

“military assessor” means a person referred to
in section 20(1);

."military disciplinary offence” means any
offence in terms of the Code and any offence
deemedin law to be an offence in terms of the
Code, for which the maximum punishment
prescribed in the Code does not exceed
imprisonment for a period of one year;

“military court” means any one of the courts
and the disciplinary hearing referred to in
section 6;

“military judge” means a person referred to in
section 10(1)(a);

“Minister” means the Minister of Defence;
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xxii. “officer”means an officer as defined in section
1 of the Defence Act, 1957;

xxiii. “Permanent Force” means the component
referred to in section 5(a) of the Defence Act,
1957;

xxiv. “presiding judge” means a senior military
judge or a military judge, as the case may
be;

Xxv. “prosecution counsel” means, in relation to
any trial before or in a court referred to in
section 6(1)(b) or (c), any person assigned to
act as prosecution counsel;

III

xxvi. “Reserve Force” means the components
referred to in sections 5(b) and (c) and 6 of
the Defence Act, 1957;

xxvii. “review counsel” means a person referred to
in section 13(2)(b);

xxviii.'rule of the Code” means a rule contemplated
in section 104(3) of the Defence Act, 1957,
and includes a regulation contemplated in
section 44(3)(b);

xxix. “senior military judge” means a person
referred to in section 9(1)(a).

CHAPTER |

GENERAL PROVISIONS
Object of Act

ARTICLE 2

The objects of this Act are to—

a. provide for the continued proper
administration of military justice and the
maintenance of discipline;

b. create military courts in order to maintain
military discipline; and

c. ensure a fair military trial and an accused’s
access to the High Court of South Africa.

Application of Act
ARTICLE 3

1. This Act shall, subject to subsection (2), apply
to any person subject to the Code irrespective
whether such person is within or outside the
Republic.

2. Forthe purposes of the application of this Act
and the Code, “person subject to the Code”

includes, to the extent and subject to the
conditions prescribed in this section and in
the Code

a. all members of the Permanent Force;

b. every member of the Reserve Force—

i. whilerenderingany service, undergoing
any training or doing any duty in terms
of the Defence Act, 1957; or

ii. when liable or called up therefor, fails to
render that service or to undergo that
training or to do that duty;

c. all persons, other than members of a
visiting force, lawfully detained by virtue
of or serving sentences of detention or
imprisonment imposed under the Code or
this Act;

d. every member of the auxiliary services
established in terms of section 80 of the
Defence Act, 1957, being on service as
defined in the Code;

e. every person attached to the South African
National Defence Force in terms of section
131 of the Defence Act, 1957;

f. all students under instruction at a military
training institution, in accordance with
section 77(3) of the Defence Act, 1957;

g. every person not otherwise subject to
the Code who, with the consent of the
commanding officer of any portion of the
South African National Defence Force, is
with or accompanies or performs duty with
that portion of the Defence Force which is

i. outside the borders of the Republic; or
ii. on service:

Provided that any person who is subject
to the Code by virtue of any consent given
under this paragraph shall be so subject—

aa. where that consent has been given in
writing, on the basis indicated in that
consent; or

bb.where consent has not been given in
writing, on the basis on which he or
she has been accepted and treated for
living and messing facilities; and




h. every prisoner of war as contemplated in
Articles 4 and 33 of the Geneva Convention
Relative to the Treatment of Prisoners of
War of August 12, 1949, or by customary
international law, and who is in the power
of the Republic and detained by the South
African National Defence Force.

3. When a person who is subject to the Code
is suspected of having committed murder,
treason, rape or culpable homicide in the
Republic, the matter will be dealt with in
accordance with section 27 of the National
Prosecuting Authority Act, 1998 (Act No. 32 of
1998), and any ensuing trial shall take place in
a civilian court.

Conflict with other acts
ARTICLE 4

1. If any conflict relating to any matter dealt
with in this Act arises between this Act and
the provisions of any other law, save the
Constitution or any Act expressly amending
this Act, the provisions of this Act shall
prevail.

2. Subject to subsection (1) and sections 43 and
44, the provisions of the Defence Act, 1957,
and the Code shall remain in force and shall
be applied subject to the changes required by
the context.

Extra-territorial application
ARTICLE 5

Wheneverthis Actis enforced outside the Republic,
any finding, sentence, penalty, fine or order made,
pronounced or imposed in terms of its provisions
shall be as valid and effectual, and shall be carried
into effect, as if it had been made, pronounced or
imposed in the Republic.

CHAPTERII

MILITARY COURTS AND DISCIPLINARY FORUMS
Establishment of military court system
ARTICLE 6

1. There is hereby established a military court
system, consisting of—

a. the Court of Military Appeals;
b. the Court of a Senior Military Judge;
c. the Court of a Military Judge; and
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d. the commanding officer’s disciplinary
hearing.

2. Every military court contemplated in
subsection (1) shall exercise the jurisdiction
and powers conferred on it by this Act.

3. ACourtof Military Appeals shall be the highest
military court and a judgement thereof shall
bind all other military courts.

Composition and jurisdiction of Court of Military
Appeals

ARTICLE 7

1. The Minister shall appoint a Court of Military
Appeals—

a. in matters where treason, murder, rape
or culpable homicide committed outside
the Republic, or where contraventions of
section 4 or 5 of the Code are involved,
composed of five members, being—

i. three judges or retired judges of any
division of the High Court of South
Africa, of whom one shall be appointed
by the Minister as chairperson;

ii. one appropriately qualified officer
of the Permanent Force who holds
a degree in law and has not less than
10 years experience as a practising
advocate or attorney of the High Court
of South Africa, or 10 years experience
in the administration of criminal justice
or military justice; and

iii. one person who has experience in
exercising command in the field in the
conducting of operations; and

b. in matters other than those referred to
in paragraph (a), composed of three
members, being—

i. a chairperson who shall be a judge
or a retired judge of the High Court of
South Africa, or a magistrate or retired
magistrate who has held that office for
a continuous period of not less than 10
years;

ii. one appropriately qualified officer
of the Permanent Force who holds
a degree in law and has not less than
10 years experience as a practising
advocate or attorney of the High Court
of South Africa, or 10 years experience

}39\




The South African Military Discipline Supplementary Measures Act

in the administration of criminal justice
or military justice; and

iii. one person who has experience in
exercising command in the field in the
conducting of operations.

2. The Minister may appoint more than one
Court of Military Appeals and the Adjutant
General shall determine which particular
case or classes of cases otherwise cognisable
by such a Court of Military Appeals shall serve
before each such Court.

3. The Minister may appoint one or more
alternates who meets the criteriareferred toin
subsection (1) for any member, including the
chairperson, of a Court of Military Appeals.

4. A Court of Military Appeals may sit at any
place within or outside the borders of the
Republic.

5. A member of a Court of Military Appeals may
be employed on a part-time basis.

6. A member of a Court of Military Appeals
who is not in the full-time employment of
the State or an organ of state shall receive
remuneration and may be paid travelling,
subsistence or other allowances in
connection with the execution of his or her
duties as a member of that Court.

7. The Minister, in consultation with the Minister
in the national sphere of government
responsible for State expenditure, may
determine the amount, terms and conditions
of the remuneration and allowances
contemplated in subsection (6).

8. Thissectionshallnotbeinterpretedtoexclude
the appointment of any otherwise qualified
member of the Reserve Force as a member of
a Court of Military Appeals as contemplated
in subsection (1)(a)(iii) or (b)(iii).

Powers of Court of Military Appeals
ARTICLE 8

1. A Court of Military Appeals shall exercise full
appeal and review competencies in respect
of the proceedings of any case or hearing
conducted before any military court and may,
after due consideration of the record of the
proceedings of any case or hearing and of any
representations submitted to it or argument
heard by it in terms of this Act—

a. uphold the finding or the finding and the
sentence;

b. refuse to uphold the finding and set the
sentence aside;

c. substitute for the finding any finding which
the evidence on record supports beyond
a reasonable doubt and which could have
been brought on the charge as a competent
alternative verdict by the military court
under section 88 of the Code, or any other
law; or

d. if it has upheld the finding, or substituted a
finding, vary the sentence.

2. A Court of Military Appeals may correct any

patent error in any finding, sentence or order
as recorded in respect of any case referred to
that Court.

A Court of Military Appeals may refer any
finding or sentence not clearly or correctly
recorded or any invalid sentence back to a
military court, to be clearly and correctly
recorded or to impose a valid sentence, or that
Court may itself record a finding, sentence or
order, or impose a valid sentence or make a
valid order thata military court could or should
have made: Provided that in the latter case the
Court of Military Appeals shall give the benefit
of any reasonable doubt to the offender in
respect of any finding, sentence or order.

For the purposes of subsections (1), (2) and (3),
“sentence” includes any order which may or
must be made by a military court in terms of
any provision of this Act or the Code.

Composition and jurisdiction of Court of Senior
Military Judge

ARTICLE 9

Subject to subsection (3), a Court of a Senior
Military Judge shall consist of—

a. an officer of a rank not below that of
colonel or its equivalent and with not less
than five years' experience as a practising
advocate or attorney of the High Court of
South Africa, or five years’ experience in the
administration of criminal justice or military
justice, assigned in terms of section 14(1)(b)
to act as a senior military judge; and

b. subject to sections 20 and 30(24), a military
assessor.
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A Court of a Senior Military Judge may, subject
to subsection (3), try any person subject to
the Code for any offence, other than murder,
treason, rape or culpable homicide committed
within the Republic, and may on conviction
sentence the offender to any punishment
referred to in section 12.

In any case where the charge or one of the
charges brought or to be brought against an
accused is murder, treason, rape or culpable
homicide committed beyond the borders of
the Republic, or is a contravention of section
4 or 5 of the Code, the powers conferred by
this section shall be exercised by three senior
military judges sitting together under the
presidency of the senior of those judges.

Composition and jurisdiction of Court of Military
Judge

ARTICLE 10

1.

A court of a Military Judge shall consist of—

a. an officer of not less than field rank and
with not less than three years experience
as a practising advocate or attorney of
the High Court of South Africa or three
years experience in the administration of
criminal justice or military justice, assigned
in terms of section 14(1)(b) to act as a
military judge; and

b. subjectto sections 20 and 30(24), a military
assessor.

2. A Court of a Military Judge may try any

person subject to the Code, other than an
officer of field or higher rank, for any offence,
other than murder, treason, rape orculpable
homicide, or an offence under section 4 or 5
of the Code, and may on conviction sentence
the offender to any punishment referred to in
section 12, subject to a maximum sentence of
imprisonment for a period of two years.

Jurisdiction of commanding officer
ARTICLE 11

1.

Every commanding officer and every officer
subordinate in rank to such commanding
officer and of a rank not less than field rank,
who is authorised thereto in writing by such
commanding officer, shall have thejurisdiction
conferred by this section.

2. A commanding officer may conduct a
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disciplinary hearing of any person subject
to the Code, other than an officer or warrant
officer, who has elected in terms of this Act
to be heard by a commanding officer, for
any military disciplinary offence and may
on conviction sentence the offender to any
punishment referred to in section 12(1)(i), (j),
(k), () and (m), subject to a maximum fine of
R600,00.

Penalties

ARTICLE 12

1.

Whenever a military court convicts any person
of any offence, it may, subject to the maximum
penalty provided by law for that offence,
the limits of its own penal or disciplinary
jurisdiction, and sections 32, 92 and 93 of the
Code, impose upon the convicted person a
sentence consisting of one or more of—

a. imprisonment;
b. in the case of an officer—
i. cashiering; or

ii. dismissal from the South African
National Defence Force;

c. in the case of any other rank than that of
an officer—

i. discharge with ignominy from the
South African National Defence Force;
or

ii. discharge from the South African
National Defence Force;

d. in the case of any other rank than that
of an officer, detention for a period not
exceeding two years;

e. in the case of a private or equivalent
rank, field punishment for a period not
exceeding three months;

f. in the case of an officer—

i. reduction to any lower commissioned
rank; or (Direction of Inspection)

ii. reversion from any acting or temporary
rank to his or her substantive rank;

g. in the case of any other rank than that of
an officer—

i. reduction toany lower rank, to any non-
commissioned rank or to the ranks; or
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ii. reversion from any acting or temporary
rank to his or her substantive rank;

iii. reduction in seniority in rank;
iv. a fine not exceeding R6'000,00;

v. in the case of a private or equivalent
rank, confinement to barracks for a
period not exceeding 21 days;

vi. in the case of a private or equivalent
rank, corrective punishment for a
period not exceeding 21 days;

vii. in the case of any other rank than that
of an officer, extra non-consecutive
duties for a period not exceeding 21

days; or
viii. a reprimand:

Provided that for the purposes of this
Act and of the Code, each penalty
provided for in this section shall be
deemed to be less severe and less
serious than the preceding penalty for
the relevant rank.

2. A military court which has convicted an

offender in terms of this Act may, if it is of
the opinion that it is impractical to impose
the punishment of detention or confinement
to barracks, including where the offender is
serving outside the Republic or on a ship which
is at sea, in lieu of that punishment, sentence
the offender to be deprived of his or her pay
in an amount calculated at the rate of one-half
day’s pay for every day’s detention or one-
quarter day’s pay for every day’s confinement
to barracks, which, but for this provision, the
military court would have imposed upon the
offender.

When a military court sentences any offender
to detention or to imprisonment, it may order
the operation of the whole or any portion of
the sentence of detention, or the whole of the
sentence of imprisonment to be suspended
for a period not exceeding three years on the
conditions that it may determine in the order.

CHAPTER 1lI

FUNCTIONS, SYSTEMS, STAFF, DIRECTION,
CONTROL AND ACCOUNTABILITY OF MILITARY
LEGAL SERVICES

Assignment of functions
ARTICLE 13

1.

Only an appropriately qualified officer holding
a degree in law and of a rank not below that of
colonel or its equivalent, with not less than five
years appropriate experience as a practising
advocate or attorney of the High Court of
South Africa, or five years experience in the
administration of criminal justice or military
justice, may be assigned to the function of—

a. Director: Military Judges;

b. Director: Military Prosecutions;

c. Director: Military Defence Counsel; or
d. Director: Military Judicial Reviews.

Only an appropriately qualified officer holding
adegreein law may be assigned to the function
of—

a. senior military judge or military judge;
b. review counsel;

c. senior defence counsel or defence counsel;
or

d. senior prosecution counsel.

Only an appropriately qualified officer or other
member who holds a degree in law or who has
otherwise been trained in law may be assigned
to the function of prosecution counsel.

Minister’s powers in respect of assignment
ARTICLE 14

1.

The Minister shall assign officers to the
functions—

a. atthelevel of Director referred to in section
13(1); and

b. of senior military judge or military judge
referred to in section 13(2)(a), on the
recommendation of the Adjutant General:
Provided that the Director: Military Judges
shall be deemed to have been assigned the
function of senior military judge.

2. The Adjutant General shall not recommend

any officer for assignment to any function




referred to in subsection (1) unless, upon due
and diligent enquiry, the Adjutant General is
convinced that the officer is a fit and proper
person of sound character who meets the
requirements prescribed in this Act for such
assignment.

3. Subject to section 16 and the control of the
Minister, the Adjutant General may assign any
officer or member to any function—

a. referred to in section 13(2)(b), (c) and (d)
or (3); or

b. attached to any approved military legal
services post other than those referred to
in this Act.

4. Officers and members assigned to functions
in terms of this section shall perform those
functionsin a manner which is consistent with
properly given policy directives, but which is
otherwise free from executive or command
interference.

Period of assignment
ARTICLE 15

An assignment in terms of this Chapter shall be for
a fixed period or coupled to a specific deployment,
operation or exercise.

Members to be assigned
ARTICLE 16

The provisions of this Chapter shall not be
interpreted to exclude members of the Permanent
Force or the Reserve Force from being so assigned.

Removal from assignment
ARTICLE 17

The Minister, acting upon the recommendation of
the Adjutant General, may remove a person from
the function assigned to him or her for the reason
of that assignee’s incapacity, incompetence or
misconduct, or at his or her own written request.

Oath or affirmation
ARTICLE 18

1. Every person assigned a function in terms
of this Chapter shall, before commencing to
perform his or her duties in accordance with
that assignment, take an oath or make an
affirmation which shall be subscribed in the
manner and form prescribed in a rule of the
Code.
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2. Subject to subsection (3), every oath or
affirmation contemplated in subsection (1),
shall be taken or made before the Chairperson
of a Court of Military Appeals or a serving
senior military judge.

3. An oath or affirmation by the appointed
Adjutant General shall be taken or made
before the chairperson of a Court of Military
Appeals.

General duties of military judges and senior
military judges

ARTICLE 19

1. Every military judge and every senior military
judge shall in the exercise of his or her judicial
authority under this Act—

a. be independent and subject only to the
Constitution and the law;

b. apply the Constitution and the law
impartially and without fear, favour or
prejudice;

¢. conduct every trial and proceedings in a
manner befitting a court of justice;

d. ensure that the accused, whether
represented or unrepresented, does not
suffer any disadvantage because of his
or her position as such, or because of
ignorance or incapacity to examine or
cross-examine witnesses, or to make his
or her defence clear and intelligible, or
otherwise;

e. not express any opinion whatsoever on
any matter relating to any trial or on the
finding or any sentence except in the
prescribed course of the proceedings or as
may otherwise be required by law; and

f. be responsible for the safe custody of the
record of proceedings and of every exhibit
produced at the trial.

Military assessors
Article 20

1. When military assessors have to be appointed
in terms of this Act, the Director: Military
Judges, or an officer referred to in section
13(2)(a) appointed by him or her for that
purpose, shall appoint, subject to section
30(24)(a)(ii), two assessors from the register
of military assessors maintained by the local
representative of the Adjudant General.
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When the assessors contemplated in
subsection (1) are appointed, the person
who does the appointment shall take into
account—

a. themilitary,culturalandsocialenvironment
of the accused;

b. the educational
accused; and

background of the

c. the nature and seriousness of the offence
in respect of which the accused is to stand
trial.

Each  register of military assessors
contemplated in subsection (1) shall consist
of the names and particulars of—

a. appropriately qualified officers; and

b. warrant officers, who can be made
available for such duty.

A military assessor shall in the performance of
his or her duties in terms of the Act—

a. be independent and subject only to the
Constitution and the law;

b. be impartial and without fear, favour or
prejudice;

C. participate in a trial or proceedings in a
manner befitting a member of a court of
justice; and

d. not express any opinion whatsoever on
any matter relating to any trial or on the
finding or any sentence except in the
prescribed course of the proceedings or as
may otherwise be required by law.

A military assessor shall only commence his or
her functions at a trial after—

a. the accused’s plea has been recorded; and

b. that assessor has taken an oath or made
an affirmation in the manner and form
prescribed in a rule of the Code, in open
Court before the presiding judge.

A military assessor participates in the
proceedings of a military court on the
following basis—

a. Any question of law arising for decision at
the proceedings, and any question during
such proceedings as to whether a matter for
decision is a matter of fact or a matter of law,
shall be decided by the presiding judge;

7.

8.

b. the presiding judge shall adjourn the
proceedings regarding any matter or
question referred to in paragraph (a) and
shall sit alone for the hearing of such
proceedings and the decision of such
matter or question; and

c. inrespectofall matters of fact, the decisions
or findings of the majority of the military
court shall be the decisions or findings of
that court.

The presiding judge shall after conclusion of
the arguments by the prosecution counsel and
the defence, but before judgement, explain to
any military assessor assisting him or her any
specific rule of evidence or any other matter
that is relevant in respect of the evidence
tendered to the court.

The record of any proceedings where a
presiding judge has been assisted by military
assessors, shall—

a. in respect of the evidence adduced at the
proceedings, include any explanation or
instruction given to the assessors by the
presiding judge in respect of any applicable
rule of evidence or any other matter; and

b. in respect of the judgement, indicate
clearly whether the findings in respect of
each material aspect of the evidence—

i. are the unanimous findings of the
members of the court; and

ii. inthe event of any member of the court
making a finding of fact different to
that of the other members, set out the
reasons for that different finding.

A presiding judge may of his or her own accord
or on application by the prosecution counsel
or the defence, order the recusal of a military
assessor from the proceedings if that judge is
satisfied that—

a. the assessor has a personal interest in the
proceedings;

b. there are reasonable grounds for believing
that there is—

i. likely to be a conflict of interest as a
result of the assessor’s participation in
the proceedings; or

ii. a likelihood of bias on the part of the
assessor; or




10.

11.

12.

c. the assessor is disqualified from serving as
such for the reason that he or she—

i. investigated the charge or any of the
charges to be tried;

ii. is the commanding officer of the
accused, or is in the chain of command
between the accused and his or her
commanding officer;

iii. is a prosecution counsel, defending
counsel or a witness in the case; or

iv. has personal knowledge of any material
fact or evidence relating to the charge
or any of the charges.

Before the power contemplated in subsection
(9) is exercised—

a. the prosecution counsel and the defence
shall be afforded the opportunity to
apply for and to address arguments to the
presiding judge on the desirability of the
recusal of the assessor;

b. an application and arguments
contemplated in paragraph (a) and any
decision in terms of subsection (9) shall be
made in the absence of the assessor; and

c. the presiding judge shall give reasons for
any order made in respect of the recusal.

A military assessor may recuse himself or
herself from the proceedings for any reason
contemplated in subsection (9).

If an assessor dies, becomes unable to act, is
absent for any reason, has been ordered to
recuse himself or herself or has recused himself
or herself at any stage before the completion
of the proceedings, those proceedings shall
continue before the remaining members of
the military court and if the finding or decision
of the presiding judge differs from that of the
remaining assessor, the finding of that judge
shall be the finding of that court.

General duties of prosecution and defence
counsel

ARTICLE 21

1.

In addition to any other duty imposed by this
Act, every prosecution counsel and every
defence counsel at a trial by a military court
shall—
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a. assist the court in the administration of
justice;

b. treat the court and every member thereof
with due respect;

c. present their cases fairly;

d. act in conformity with the provisions of
this Actand, in relation to the examination,
cross-examination and re-examination
of witnesses, the practice of the civilian
courts in the Republic;

e. not refer to any matter which is not
relevant to any charge preferred against
the accused; and

f. not state as a fact any matter which has
not been proved or which is not intended
to be proved in evidence.

2. Inadditiontothedutiesimposedbysubsection
(1), the prosecution counsel shall bring before
the court the whole of any transaction on
which any charge is based and shall not take
any unfair advantage of or withhold from the
court any evidence in favour of the accused.

3. Where, in a trial preceded by a preliminary
investigation, a prosecution counsel closes
the case for the prosecution without having
called all the witnesses contemplated in
section 30(8), (9), (10) and (11), that counsel
shall advise the court that any witness not
called by him or her is available to be called
either by the court or the defence.

Functions, direction and control of military
prosecution authority

ARTICLE 22

1. Prosecutions in any military court shall be
conducted, and the prosecuting authority
shall be exercised, on behalf of the State.

2. Where the available evidence against any
person subject to the Code prima facie
discloses the commission of an offence, that
person shall be prosecuted unless the charge
has been rendered non-justiciable, or has
prescribed, or any other legal impediment
renders the charge or person incapable of
being tried, either by a military court or at all.

3. The Director: Military Prosecutions—

a. shall institute and conduct prosecutions
on behalf of the State;
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b. shall carry out all necessary functions
incidental to instituting and conducting
prosecutions, including the determination
of whether or not investigations are
complete; and

¢. may discontinue prosecutions.

An assigned senior prosecution counsel shall,
subject to the functional control and the
directionsoftheDirector:Military Prosecutions,
exercise the powers referred to in subsection
(3), in respect of the area of jurisdiction for
or field of responsibility to which he or she
has been appointed, and in respect of any
offence not excluded, either generally or in
any specific case, from his or her competence
by the Director: Military Prosecutions.

An assigned prosecution counsel and any
adjutant of a unit or any prosecutor appointed
under any rule of the Code, shall exercise the
powers referred to in subsection (3), subject
to the control and directions of the relevant
assigned senior prosecution counsel: Provided
that such senior prosecution counsel may
withdraw, limit or regulate such authority
and upon doing so shall forthwith report that
action, together with the reasons therefor, to
the Director: Military Prosecutions.

The Director: Military Prosecutions shall,
subject to the approval of the Chief of the
South African National Defence Force and
after consultation with the Secretary of
Defence, determine prosecution policy and
issue policy directives which shall be observed
in the prosecution process, and shall exercise
the powers and perform the duties in respect
of prosecution policy that may be determined
in this Act or any other law.

Right to legal representation
ARTICLE 23

Every person subject to the Code has the right—

a. to legal representation of own choice at
his or her own expense, or to be assigned
military defence counsel at State expense
when he or she is to appear before or to
be tried by a Court of a Military Judge or
Senior Military Judge; and

b. to consult with his or her legal
representative or with a military defence

counsel prior to making any election to be
heard at a disciplinary hearing.

Functions, direction and control of military legal
defence counsel authority

ARTICLE 24

1.

The defence counsel authority—

a. may represent persons subject to the Code
against whom prosecutions are being
instituted or conducted in a military court
referred to in section 6(1)(b) and (c), or who
have been convicted by any military court
and who still have a remedy or recourse
provided for in this Act;

b. shall perform any necessary duty incidental
to such representation; and

¢. may discontinue representation for sound
reasons and, during a trial, with the leave
of the court.

An assigned senior defence counsel shall,
subject to the functional control and the
directions of the Director: Military Defence
Counsel, exercise the powers referred to
in subsection (1) in respect of the area of
jurisdiction for or field of responsibility to
which he or she has been appointed, and in
respect of any offence not excluded, either
generally or in any specific case, from his or her
competence by the Director: Military Defence
Counsel.

An assigned defence counsel shall exercise
the powers referred to in subsection (1)
subject to the control and directions of the
relevant assigned senior defence counsel:
Provided that such senior defence counsel
may withdraw, limit or regulate such authority
and upon doing so shall forthwith report that
action, together with the reasons therefor, to
the Director: Military Defence Counsel.

The Director: Military Defence Counsel shall
after consultation with the assigned senior
defence counsel and with the concurrence
of the chairperson of the Court of Military
Appeals, determine defence counsel policyand
issue policy directives which shall be observed
in the defence counsel process, and shall
exercise the powers and perform the duties in
respect of defence representation and defence
counsel policy that may be determined in this
Act or any other law.




Right to review of trial
ARTICLE 25

Every person subject to the Code who is convicted
and sentenced by a military court has the right
to the automatic, speedy and competent review
of the proceedings of his or her trial to ensure
that any proceedings, finding, sentence or order
is either valid, reqgular, fair and appropriate, or
remedied.

Functions, direction and control of military
review authority

ARTICLE 26
1. Every review authority shall—

a. review proceedings in accordance with
this Act;

b. perform any necessary duty incidental to
such review;

c. draw attention to any matter requiring
comment; and

d. recommend to the appropriate authority
the taking of any remedial action
required.

2. A review counsel shall exercise the review
powers in respect of the area of jurisdiction for
or field of responsibility to which he or she has
been appointed by the Adjutant General.

3. The Director: Military Judicial Reviews shall—

a. have the responsibility and authority to
ensure that review counsel perform their
functions competently;

b. in consultation with the chairperson of
the Court of Military Appeals, determine
review counsel policy and issue policy
directives which shall be observed in the
review process; and

c. exercise the powers and perform the
duties in respect of reviews and review
policy that may be determined in this Act
or any other law.

Appointment of Adjutant General
ARTICLE 27

The Minister shall appoint an appropriately
qualified serving officer of the South African
National Defence Force who has been admitted or
has been qualified for admission as an advocate or
attorney of the High Court of South Africa for not
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less than seven years and with not less than seven
year’s experience in the administration of criminal
or military justice, as Adjutant General.

Functions of Adjutant General
ARTICLE 28
1. The Adjutant General shall—

a. be responsible for the overall
management, promotion, facilitation
and co-ordination of activities in order
to ensure the effective administration
of military justice and the military legal
services; and

b. annually, not later than three months after
the end of the preceding financial year,
submit to the Minister a written report on
all his or her functions during that year.

2. Any power or duty that a local representative
of the Adjutant General may exercise or
perform in terms of this Act—

a. hall be exercised or performed under the
control of the Adjutant General; and

b. may be exercised or performed by the
Adjutant General.

CHAPTER IV

PRE-TRIAL PROCEDURES
Arraignment

ARTICLE 29

1. Any person arrested in terms of section 52 or
147(2) of the Code shall be brought before a
military court within two days after such arrest:
Provided that if the period of two days expires
on a Saturday, Sunday or public holiday or
before four o'clock in the afternoon on the next
day not being a Saturday, Sunday or public
holiday, it shall be deemed to expire at four
o'clock in the afternoon on such next day.

2. Any person warned in terms of a rule of the
Code in respect of an offence shall be brought
before a military court as soon as possible
after receipt by the adjutant of that person’s
unit or by a prosecution counsel of the written
signed account of offence prescribed in a rule
of the Code.

3. When a person is brought in terms of this
section before a military court other than a
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disciplinary hearing, that court—

a. shall ascertain whether or not the accused
is in custody;

b. shall ascertain what charge against that
person is being brought or investigated;

c. shall ensure that that person understands
his or her rights in respect of legal
representation and a disciplinary hearing;

d. may, for sound reasons, including the need
to complete the case or the investigation
of the case, remand the case from time to
time: Provided that—

i. the court shall release an arrested
person from detention if the interests
of justice permit such release, and may
determine reasonable conditions for
such release;

ii. in every case where a person is
remanded in custody, the court
shall give full reasons, which shall be
recorded, for that decision to that
person; and

iii. in every case where a person is
remanded in custody, such remand
shall not exceed seven days at any one
time;

e. may direct that a preliminary investigation
be held in the case;

f. shall in every case where the offence
charged is not a military disciplinary
offence cognisable by a disciplinary
hearing, direct that a preliminary
investigation be held;

g. may, subject to paragraph (f), try that
person either summarily, or upon
completion of a preliminary investigation,
if that court has jurisdiction to do so; and

h. may refer the case to another military court
with jurisdiction in the matter.

4. When a person is brought before a

commanding officer, that commanding
officer—

a. shall, subject to the changes required by

investigation, if that person has elected to
be heard at a disciplinary hearing; and

¢. may convict and impose a penalty on a
person who has elected to be heard at a
disciplinary hearing and who has tendered
a plea of guilty to the charge.

5. A person subject to the Code of a rank not

higher than staff sergeant or its equivalent
rank may, in respect of a charge relating to a
military disciplinary offence on which that
person intends to tender a plea of guilty and
be so heard without legal representation, elect
to be dealt with in terms of subsection 4(b)
and (c).

The certification by an accused of his or her
election to be heard by a commanding officer,
upon having taken or waived the taking of legal
advice, and of the decision to tender such plea
of guilty, shall be in writing and witnessed by
an officer other than the commanding officer,
while the accused is not in the presence of the
commanding officer.

If the commanding officer considers the
proceedings to be inappropriate for any
reason, including the possible existence of a
valid defence, the commanding officer shall
strike out the finding, and shall refer the case
to be tried afresh by another military court
with jurisdiction in the matter.

If an accused is not tried, heard or otherwise
dealt with within 14 days after the date of
the first remand in terms of this section and
such accused is in custody, the commanding
officer or, in the case of an accused who was
brought directly before another military court,
the appropriate senior prosecution counsel,
shall report the fact of the delay, as well as the
reasons therefor, to the local representative of
the Adjutant General.

When a person is brought before a military
court, that person’s first appearance shall
interruptand absolutely barthe further passing
of time in respect of the periods prescribed in
sections 58 and 59(1)(b) and any rule of the
Code.

Preliminary investigations
ARTICLE 30

the context, have the powers and duties
referred to in subsection (3);

b. may hear that person, either directly 1. If a military court directs that a preliminary
or upon completion of a preliminary investigation be held in respect of allegations




made against a person subject to the Code,
the presiding judge or commanding officer
may—

a. himself or herself record the evidence
available in respect of such allegations or
any other allegation against that person
that may be disclosed in the evidence; or

b. appoint an officer holding a degree in law
or otherwise trained in law as recording
officer.

If a recording officer cannot for any reason
complete a preliminary investigation, the
presiding judge or commanding officer who
appointed that recording officer, may appoint
another recording officer to continue with the
recording of the evidence.

The proceedings at a preliminary investigation
shall be held in private in the presence of the
accused and—

a. a prosecution counsel;

b. the accused’s legal representative of
choice, or, if in the opinion of the relevant
senior defence counsel the complexities of
the case warrant it, the assigned defence
counsel; and

c. where necessary, an escort, an operator,
an interpreter, any witness giving
evidence and any other official that may
be necessary for the proper conduct of the
proceedings.

The presiding judge, commanding officer
or recording officer, as the case may be,
shall, before any evidence is recorded in
a preliminary investigation, inform the
accused—

a. of the offence or offences in respect of
which the preliminary investigation is to
be held;

b. that if the evidence discloses any other
offence, that offence will also be inquired
into during the proceedings;

c. of the investigatory and disclosure nature
of the proceedings;

d. that the proceedings will not constitute a
trial; and

e. that subject to subsections (10) and (11),
the accused has the right to cross-examine
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witnesses, to give evidence or to make an
unsworn statement, and to call witnesses
or to remain silent.

Subject to subsections (10) and (11), the
evidence of every witness called at a
preliminary investigation shall be given viva
voce and on oath.

The presiding judge, commanding officer
or recording officer may administer to any
witness, interpreter, operator or shorthand
writer or other necessary official that may be
required, the appropriate oath in the manner
and form prescribed in a rule of the Code.

The evidence taken at a preliminary
investigation shall be recorded in writing,
in the narrative or in the form of question
and answer or partly in the one and partly
in the other, or by mechanical or electronic
means and by or under the supervision of
the presiding judge, commanding officer or
recording officer.

When a preliminary investigation is held
in respect of treason, murder, rape or
culpable homicide, committed outside the
Republic, or a contravention of section 4
or 5 of the Code or any offence punishable
by imprisonment exceeding a period of 10
years, the prosecution counsel shall, subject
to subsection (10), lead the evidence of
every witness called by him or her and any
witness may be cross-examined by the
accused and may thereafter be re-examined
by the prosecution counsel in relation to
any evidence given by that witness under
cross-examination and may at any stage of
the proceedings be recalled by the presiding
judge, commanding officer or recording
officer for the purpose of being further
examined or cross-examined, as the case
may be.

Any evidence recorded in writing shall be read
over to the witness in question who may cause
the amendments or additions to be made
thereto that the witness may deem necessary
and the accused and the prosecution counsel
may question the witness on any such
amendment or addition, whereupon the
witness and the presiding judge, commanding
officer or recording officer shall sign the
recorded evidence and initial any amendment
or addition thus made: Provided that the
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10.

11.

12.

provisions of this subsection shall not apply
where the evidence is recorded by mechanical
or electronic means and it appears clearly
from the records that the witness was properly
sworn in as contemplated in subsection (5).

When any witness cannot by reason of
iliness or the exigencies of the service or for
any other reason which the presiding judge,
commanding officer or recording officer
deems fit, attend a preliminary investigation to
give evidence, a sworn statement purporting
to have been signed by such person may be
read over to the accused and shall thereupon
form part of the record of the proceedings of
the preliminary investigation:

Provided that the inability of the accused to
exercise the rights in terms of subsection (8)
which would have accrued to the accused if
such person had been called to give evidence
shall not be taken or construed in any
subsequent proceedings to the prejudice of
the accused.

When a preliminary investigation is held in
respect of any offence other than an offence
referred to in subsection (8), the prosecution
counsel shall —

a. read over to the accused the particulars of
each witness and—

i. a summary of the available evidence
from whichever sources which each
such witness will give; or

ii. asigned statement of a witness; or

b. call witnesses to give evidence viva voce
and underoath, in which event subsections
(8), (9) and (10) shall apply, subject to the
necessary changes.

The presiding judge, commanding officer
or recording officer shall, after recording
the evidence of the witnesses led by the
prosecution counsel and taking charge of
the sworn statements, signed statements
and summaries of evidence read over to the
accused—

a. call upon the prosecution counsel to
read over to the accused the preliminary
charges framed by that counsel in relation
to the evidence disclosed; and

b. explain to the accused—

13.

14.

15.

16.

17.

18.

19.

i. theaccused’s right to call witnesses and
to give evidence, or to make an unsworn
statement, or to remain silent;

ii. thatthe accused may voluntarily decide
which of those rights he or she prefers
to exercise; and

ii. that, if the accused elects to give
evidence or to make a statement, that
evidence or statement will be recorded
and may be used in evidence at any
trial involving the accused which may
follow.

The presiding judge, commanding officer or
recording officer shall record the fact that the
accused has been informed and cautioned in
terms of subsection (12)(b).

The presiding judge, commanding officer or
recording officer shall record the evidence
given by any witness called by the accused,
or by the accused, or any unsworn statement
made by the accused.

Any witness called by the accused, and the
accused if he or she elects to give evidence,
may be cross-examined by the prosecution
counsel, and thereafter any such witness
may be re-examined by the accused, and the
accused may give the further evidence, in
relation to the accused’s evidence under such
examination, that the accused may deem
necessary.

When an accused makes an unsworn
statement, the recording officer may put
questions to the accused that may serve to
elucidate any matter raised in the statement.

Subject to subsection 12(b)(i) and the changes
required by the context, the provisions of
subsections (5), (6), (7), (8), (9) and (10) shall
apply to the evidence given by any witness
called by the accused and any evidence given
by the accused.

Any unsworn statement made by an accused
shall be read back and the accused may cause
the amendments or additions to be made
thereto that may be deemed necessary by the
accused and the recorded statement and such
amendments or additions shall, subject to
subsection (9), be signed by the accused and
the recording officer.

Uponcompletionofapreliminaryinvestigation,




20.

21.

22.

23.

24,

the presiding judge, commanding officer
or recording officer shall sign and date the
record of the proceedings or a certified copy
of the evidence recorded by mechanical or
electronic means and deliver them without
delay to the relevant prosecution counsel, and
the recording officer shall inform the presiding
judge or commanding officer who directed
the investigation to be held of the completion
of the proceedings.

When any person subject to this Code is to
be joined with an accused against whom a
preliminary investigation is being or has been
held, the recording officer shall inform such
person in accordance with the provisions of
sub-section (4), read over to the accused the
evidence recorded up to the time of such
joinder and, if so requested, recall any witness
who has given evidence viva voce for the
purpose of being cross-examined.

A recording officer shall, whenever it appears
that an accused in respect of whom the
preliminary investigation is being held is of
unsound mind, report to the presiding judge
or commanding officer who appointed the
recording officer and that presiding judge or
commanding officer may thereupon take the
steps for the medical or other examination of
the accused that he or she may deem fit.

Any evidence given or statement made by
an accused at a preliminary investigation
subsequent to the caution referred to in
subsection (12) shall, if it purports to be signed
in accordance with subsection (18) or (19), or
recorded by mechanical or electronic meansin
terms of subsection (9) or (11), be admissible
in evidence against the accused.

When a preliminary investigation has been
held in respect of allegations made against
any accused, that accused shall not have the
right to object to any charge preferred against
that accused at his or her later trial before any
military court on the ground that such charge
was not preferred against him or her at the
preliminary investigation or that it differs in
any respect from the charge read over to that
accused at such investigation.

Upon the completion of a preliminary
investigation, the presiding  judge,
commanding officer or recording officer
shall—
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a. inform the accused of the accused’s right
to elect—

i. tobetried byamilitary court consisting
of a presiding judge and two assessors;
and

ii. that one of the assessors shall be a
warrant officer; and

b. explain section 20(1), (2), (3) and (4) to the
accused.

Confinement of arrested persons
ARTICLE 31

The confinement of arrested persons shall be
regulated as prescribed by a rule of the Code.

Trial Scheduling and notification of trial dates
and charges

ARTICLE 32
1. In this section—

a. “military judge” means a military judge or
senior military judge; and

b. “particulars” include the force number,
rank, full names, arm of service, division,
corps and unit of the indicated accused,
presiding military judge, military assessors
and other officers of the court.

2. The local representative of the Adjutant
General shall, in consultation with the
Director: Military Judges or the military judges
in question, as the case may be, plan and
schedule the availability of military judges and
military assessors within his or her area or field
of responsibility, in order to promote speedy,
effective dispensing of justice and certainty
with regard to access to military courts.

3. Every case to be tried by a military judge
where a preliminary investigation has been
completed, shall be placed on the roll by
means of a written notice of enrolment issued
by the local representative of the Adjutant
General or an officer under the command of
that local representative, duly authorised to
sign and issue notices of enrolment in the
name and on behalf of that representative.

4. A notice of enrolment contemplated in
subsection (3) shall state the particulars—

a. of the accused to be tried;

b. of the date, time and place for the
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commencement of the military court’s
sitting;

¢. and the qualifications of—
i. the presiding military judge;

ii. the waiting or relief military judge to
be called upon to preside in the event
of the non-availability or recusal of the
military judge scheduled to preside;

iii. the defence counsel or other legal
representative; and

iv. the prosecution counsel; and

d. where applicable, of the military
assessors.

No notice of enrolment is necessary to
authorise a military court contemplated in
section 6(1)(b) and (c) to summarily try any
person brought before that court for trial on
a charge sheet signed by or on behalf of the
appropriate prosecution counsel where the
accused and the offences disclosed in the
charge sheet are within the jurisdiction of a
commanding officer: Provided that the local
representative of the Adjutant General shall
through the senior defence counsel ensure
that a defence counsel is made available
to consult with, advise and appear for any
accused thus arraigned, unless such accused
elects not to use the services of such defence
counsel.

CHAPTERV
TRIAL PROCEDURES

Trial procedures
ARTICLE 33

1.

Every trial or hearing conducted by a
military court shall be conducted, subject
to the changes required by the context, in
accordance with the provisions of the Code
regulating the conducting of summary trials:
Provided that—

a. this section shall not be interpreted
to authorise the imposition of the
punishment of detention at a disciplinary
hearing;

b. no limitation of penal jurisdiction shall
apply to a Court of a Military Judge or of a
Senior Military Judge; and

c. the proceedings may be recorded by
mechanical or electronic means.

2. When a Court of a Military Judge or a Senior

Military Judge convicts a person of an offence,
and—

a. it appears from that person’s record of
service that the execution of a sentence or
portion of a sentence imposed upon that
person, on a date prior to such conviction,
was suspended in terms of this Act or the
Code on conditions stipulated in the said
record of service;

b. such sentence and the conditions of
suspension have been admitted by that
person or the court finds that the sentence
was in fact imposed and suspended on the
said conditions; and

c. that court is with due regard to the
evidence led in the case before it and any
representations, satisfied that—

i. acondition of suspension has not been
complied with by that person; and

ii. that condition of suspension could
reasonably have been complied with by
that person, the court may order that
the person be committed to serve that
sentence or unexpired portion thereof:
Provided that where a person has
been so committed, such sentence or
portion of a sentence shall commence
after expiration of any other sentence
imposed upon him or her at that time or
which he or she may then be serving.

3. Every trial conducted by a military

court shall be conducted in open court:
Provided that such military court may—

a. ifanaccused so conducts himself or herself
at his or her trial that the continuance of
the proceedings in his or her presence is
impracticable, the military court may after
due warning to the accused, order his or
her removal and continue the trial in his or
her absence;

b. at any time order any witness, whether for
the prosecution or the defence, to leave
the courtroom;

c. upon the commencement of or during the
course of a trial order that persons other
than the accused, the accused’s counsel




and the necessary court officials, or that
juveniles or other classes of persons, shall
not be permitted to be present at the trial,
if and to the extent that it is in the opinion
of the court necessary in the interest of
justice, public safety, the administration of
justice, national security, or to protect the
identity of juveniles or the privacy of any
party other than the accused; and

d. only announce its judgement or finding as
well as any sentence, in open court.

4. Amilitary court may adjourn from time to

7.

time and from place to place, and if the
accused is not released from custody where
the adjournment is for a period longer than
14 days, the senior prosecution counsel in
question shall immediately report the fact of
the delay, as well as the reasons therefor, to the
local representative of the Adjutant General.

A military court may adjourn to view any place
or any object which cannot conveniently be
brought to the court, and such viewing shall
be in the presence of the accused, his or her
counsel and the prosecution counsel.

When a military court adjourns—

a. that court shall release an arrested person
from detention if the interests of justice
permit such release and may determine
reasonable conditions for that release;
and

b. in a case where a person is remanded in
custody—

i. full reasons shall be given for the
decision, communicated to that person,
and recorded; and

ii. such remand shall not exceed 14 days
at any one time.

When a military court has convicted an
accused, it shall, after announcing the
sentence, inform the accused of—

a. the review authority to whom the record
of proceedings will be submitted for
review and of the accused’s right to submit
written representations to that authority
within the time limits prescribed in this Act
orin a rule of the Code;

b. his or her right to approach a Court of
Military Appeals for relief; and
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c. hisor herright to approach the High Court
for relief at his or her own cost.

CHAPTERVI
POST-TRIAL PROCEDURES

Appeal and Review
ARTICLE 34

1.

Whereas every acquittal or discharge of an
accused shall be final, every finding of guilty,
any sentence imposed and every order made
by a military court shall be subject to the
process of review.

Every sentence of imprisonment, including
a suspended sentence of imprisonment,
cashiering, discharge with ignominy, dismissal
or discharge shall be reviewed by a Court of
Military Appeals and shall not be executed
until that review has been completed.

Every sentence other than a sentence referred
to in subsection (2) shall be reviewed by a
review counsel who may uphold the finding
and the sentence: Provided that, if the review
counsel is of the opinion that the finding or
sentence should not be upheld or on the
request of the Director: Military Judicial
Reviews, that counsel shall submit the record
or the requested record of the proceedings,
together with his or her views on the case,
to the Director: Military Judicial Reviews,
who may thereupon, subject to the changes
required by the context, exercise in respect of
those proceedings, the powers conferred on a
Court of Military Appeals by this Act, or refer
the case to a Court of Military Appeals as if it
were a case to which subsection (2) applies.

When the Director: Military Judicial Review or
a Court of Military Appeals, exercises a power
referred to in section 8(1), he, she or it shall
furnish the reasons therefor in writing to the
Adjutant General who shall ensure that every
affected party is notified thereof.

An offender may within the time limits and in
the manner prescribed in a rule of the Code,
apply for the review of the proceedings of his
or her case by a Court of Military Appeals.

When an offender has been convicted by
a military court, the presiding judge or
commanding officer shall as soon as possible
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after the completion of the trial submit the
record of the trial’s proceedings to a review
counsel or, where subsection (2) is applicable,
to the Director: Military Judicial Reviews.

Aconvicted personmayassoonas possible, but
not later than 14 days after the announcement
of sentence, furnish the relevant review
counsel or the Director: Military Judicial
Reviews with the representations in writing
concerning the facts or law of the case, or the
validity or justice of any finding, sentence or
order, that he or she may wish to make, and
those representations shall together with the
record of proceedings be duly considered by
every review authority to which the record of
proceedings is subsequently submitted for
review.

Where the period referred to in subsection (7)
appears to him or her to be impractical, the
local representative of the Adjutant General
may on application authorise an extension of
the period of up to 28 days, and on granting
any such extension shall ensure that every
affected party is notified of the extension.

Subject to subsections (10) and (11), every
accused convicted and sentenced by a military
court shall be detained in custody pending
the review of his or her case.

10. An accused—

a. who has been sentenced by a military
court—

i. toareprimand;

ii. to extra duties;

iii. to corrective punishment;
iv. to confinement to barracks;

v. save as provided in paragraph (b), to a
fine;

vi. to reversion from any acting or
temporary rank to his or her substantive
rank;

vii. to reduction to any lower rank, to a non-
commissioned rank, or to the ranks;

viii. to reduction in seniority in rank; or

ix. to imprisonment or detention which
is suspended in its entirety, shall be
releasedfromcustodyimmediatelyafter
the announcement of the sentence; or

b. whose trial has been proceeded with or
commenced at a time when he or she was
no longer subject to the Code shall, if he or
she is sentenced to a fine, be released from
custody upon payment of such fine.

11. The local representative of the Adjutant

General may without prejudice to re-arrest on
applicationdirectthat, pendingthe completion
of any review, the accused be released from
custody on the conditions that he or she may
determine: Provided that where an accused
fails or refuses to attend the promulgation of
the findings, sentence and orders pronounced,
imposed or made in his or her case and upheld
during such review, the accused shall be re-
arrested and detained in custody where the
sentence in question includes any penalty
authorised by section 12(1)(a), (b), (c) or (d).

12. The provisions of section 118(1) and (2) of the

Code shall not be interpreted to authorise
the inclusion, when calculating the period
of any sentence entailing the deprivation
of liberty, of any period on release in terms
of subsection (10) or (11) or of any period of
absence, with or without leave, subsequent to
the announcement of the sentence.

Promulgation
ARTICLE 35

Every finding, whether a conviction or an acquittal,
every sentence imposed, and every order made by
a military court shall be promulgated in a manner
authorised by, and within the time constraints and
limitations prescribed in a rule of the Code.

Bringing into operation of suspended sentences
after trial

ARTICLE 36

1.

When the operation of a sentence or portion
of a sentence imposed upon an offender by a
military court has been suspended in terms of
this Act or the Code on conditions other than
conditions precluding the commission of or
conviction for an offence, and any complaint or
allegation that the offender has not fulfilled a
condition of the suspension of the sentence, is
thereafter made, the offender shall be brought
before the Court of a Military Judge or a Senior
Military Judge by an assigned prosecution
counsel.

The military court to which a complaint or




allegation contemplated in subsection (1) has
been referred, shall, if in his or her opinion the
failure in question could reasonably justify the
enforcement of the sentence or the unexpired
portion thereof, investigate such complaint or
allegation.

3. The military court contemplated in subsection
(2) shall in the presence of the offender and
his or her legal representative, if any, hear
and record evidence concerning the failure in
question, including the evidence that may be
tendered by the offender.

4. Any witness called by the prosecution counsel
in question may be crossexamined by the
defence and thereafter re-examined by that
counsel, and the offender, if he or she elects
to give evidence, and any witness called by
the offender, may be questioned by that
counsel and may thereafter, in the case of the
offender, give the further evidence that he or
she may deem necessary, or in the case of a
witness called by him or her, be re-examined
concerning any evidence given under
examination, by that counsel.

5. The evidence given in the course of an
investigation in terms of this section shall
be given viva voce and on oath and for
that purpose every presiding judge may
administer the appropriate oath prescribed
in a rule of the Code to any person called to
give evidence or to interpret such evidence.

6. The court may, if it is satisfied after
consideration of the evidence that the
offender has not fulfilled a condition of the
suspension of the sentence which could
reasonably have been fulfilled, order that the
offender be committed to serve the sentence
or the unexpired portion thereof.

Warrants of committal or release
ARTICLE 37

Any warrant for the committal to or release from
any prison, gaol, detention barracks, police cell
or lock-up in the Republic of any person charged
with an offence or committed or sentenced under
this Act, may be signed by the relevant presiding
military judge or by the commanding officer or
adjutant of such person, the Adjutant General or
the local representative of the Adjutant General, or
the court or review authority which suspended the
sentence.
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CHAPTERVII
GENERAL PROVISIONS
Privilege

ARTICLE 38

Every privilege which in law attaches to
communications between any practising
advocate or attorney and such practitioner’s
client, shall apply to communications between
any member of the military legal services law staff
and such person’s individual or departmental
client.

Language
ARTICLE 39

Any accused in a military trial is entitled to have
the proceedings interpreted into a language
preferred by the accused.

Administration
ARTICLE 40

1. The Adjutant General may determine longer
working hours or additional working days
with a view to efficient completion of cases by
military courts.

2. Despite the provisions of any other law, every
determination contemplated in subsection
(1) shall be deemed to be a valid authorisation
for the payment of prescribed overtime
remuneration to the personnel affected
thereby.

3. Forthe purposes of any enquiry contemplated
in section 14(2), the Adjutant General shall
be entitled to require the consent of the
person in question in order to obtain any
and all information pertaining to his or her
financial status, educational qualification and
competency from any department of State,
financial institution, educational institution
or any other source which the person may
indicate.

4. Refusal to give the consent contemplated in
subsection (3) may disqualify the applicant or
member for appointment to such office.

Delegation of powers
ARTICLE 41

1. The Adjutant General may, either generally or
subject to conditions, in writing delegate to
any member or person any power vested in
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him or her by or under this Act or the Code
and may revoke or amend such delegation at
any time.

2. Adelegation in terms of this section does not
prevent the exercise of a delegated power by
the Adjutant General.

Suspension awaiting trial or appeal
ARTICLE 42

1. When in the opinion of the Chief of the South
African National Defence Force, it will be in the
interest of the good governance or reputation
of the South African National Defence Force,
or in the interest of justice, he or she may
order any person subject to the Code not to
return to duty during any period subsequent
to that person—

a. appearing as an accused before any civil
court or military court; or

b. having been convicted by any civil court
or military court, if that person intends
appealing against the conviction or
applying for the review of the case,
pending the conclusion of the trial, appeal
or review, as the case may be.

2. The Chief of the South African National
Defence Force shall give written notice of his
or her intention to consider exercising the
power contemplated in subsection (1) to the
affected person and shall allow that person
to respond in writing within 24 hours, or any
longer period that the Chief may determine,
of that person’s receipt of such noticed for in
this law.

Repeal and amendment of laws
ARTICLE 43

1. The provisions of the Defence Act, 1957, and
the Code, set out—

a. in Schedule 1, are hereby repealed; and

b. in Schedule 2, are hereby amended to
the extent indicated in the third column
thereof.

Transitional provisions
ARTICLE 44

1. Every Council of Review established and
constituted by the Minister of Defence
under section 145 of the Code prior to the

commencement of this Act, shall be deemed
to have been constituted and established as a
Court of Military Appeals under this Act.

2. All trial and disciplinary proceedings which
immediately before the commencement of
this Act were underway or pending before a
court martial or a commanding officer shall
be terminated and may start afresh under the
control of the relevant prosecution counsel in
accordance with the provisions of this Act.

3. All review and appeal processes which
immediately before the commencement
of this Act were underway or pending shall
proceed in accordance with the provisions of
this Act.

4. Notwithstanding the provisions of section
104(3) and (4) of the Defence Act, 1957, the
Minister may—

a. by notice in the Gazette, make, alter or
repeal the rules contemplated in the said
provisions, so that the said rules—

i. shall not be in conflict with the
provisions of this Act; and

ii. shall provide for matters contemplated
in this Act to be prescribed in those
rules; and

b. make regulations regarding, generally, all
matters which are reasonably necessary
or expedient to be prescribed in order to
achieve the objects of this Act.

Short Title
ARTICLE 45

This Act shall be called the Military Discipline
Supplementary Measures Act, 1999, and shall
come into operation on a date fixed by the
President by proclamation in the Gazette.
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